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In the Circuit Court of the United States for the District of

Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

(vs.

NOETHERN PAOIFIO RAILWAY
COMPANY (a Corporation)

Defendant.

I

Complaint.

Comes now the plaintiff in the above-entitled cause

and complains of the defendant and for cause of com-

plaint, alleges:

I.

That the plaintiff is, was on the 4th day of February,

A. D. 1904, and at all the times hereinafter mentioned,

a citizen and resident of the State of Idaho, residing

in the county of Shoshone, in said State.

II.

That the defendant is, was on the 4th day of February,

A. D. 1904, and at all the times mentioned in this com-

plaint, a corporation organized and existing under and

by virtue of the laws of the State of Wisconsin.

III.

That on the 4th day of February, 1904, for a long time

prior thereto, ever since that date and at all the times

mentioned in this complaint, the defendant Northern
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Pacific Railway Compauv, a corporation, has owned, con-

trolled and operated a line of railroad in Shoshone

County, State of Idaho, running from the city of Wal-

lace in said county and State to the town of Burke, in

said county and State, over which it operates steam

locomotives to propel cars and coaches for the purpose

of transporting passengers and freight. The said line

of railroad being about seven miles in length and run-

ning through a narrow and circuitous canyon, gulch or

valley known as Canyon Creek, which said gulch, valley

or canyon in many places does not exceed two hundred

feet in width and is so called from a certain stream of

creek flowing through the same. That the said line of

railroad of the said defendant lies on the northerly side

of the said creek and on the southerly side thereof and

in close proximity thereto, the Oregon Railway and Nav-

igation Company, did on the said 4th day of February,

1904, ever since and now owns, controls and operates a

parallel line of railroad in the said canyon, gulch or

valley extending from the said city of Wallace, to the

said town of Burke. That rising from the sides of the

said canyon, gulch or valley are high, precipitous moun-

tains. That along the said Canyon Creek and the said

line of railroad of the said defendant there are produc-

ing silver-lead mines. The mills and plants of the said

mines being built in the said canyon and valley along

the side thereof and near the said line of railroad and on

both sides of Canyon Ci'eek, and hundreds of men are

constantly employed in working in and about the said

mines, mills and plants. That the said men so employed
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as aforesaid live in said narrow canyon, valley or gulch

and along the sides thereof and on both sides of said

line of railroad of the defendant and along both sides

of said creek, many of the said men being married men

and residing there Avith their families. That from the

place called Manchester near the town or village of Gem

on the said line of railroad of the said defendant to the

town of Burke aforesaid, a distance of four miles, or

thereabouts, the railroad track of the said defendant is

lined on both sides by the homes and habitations of the

said persons, and by places of business consisting of

stores, shops, saloons, boarding-houses, hotels, restau-

rants, and other buildings and houses. That the houses

occupied by the persons residing in the said canyon,

gulch or valley are nearly all built along the bottom of

the said canyon, near the side thereof, and from necessity

very near to the line of railroad of the defendant herein.

That in many cases, it is less than ten feet from the

doors of the houses of said miners and other citizens and

residents of said Canyon Creek to the line of railroad

track of the defendant herein. That extending from the

said houses and homes of the said residents residing

along said Canyon Creek and along the line of railroad

of the defendant aforesaid in many places crosswalks

are built from the doors of the said houses, homes and

buildings to the railroad track of the defendant herein

for the purpose of reaching the said houses from the

track, which said track is the commonly used and most

convenient highway along said Canyon Cteek. Tlhat

from the said place called Manchester to the town of
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Burke, aforesaid, there formerly ran a wag-on road.

That upon the construction of the line of railroad now

owned, operated and controlled by the defendant here-

in as aforesaid, the said line of railroad was in many

places run along the said wagon road, in many places

taking up the whole thereof. That as the same exists

to-day, the said line of railroad, for a large part of the

said distance of four miles runs through and along the

principal street, thoroughfare and road from the said

place called Manchester to the said town of Burke as

aforesaid. The said line of railroad running through

and along the principal and only street or thoroughfare

in the town of Gem and the principal and only street or

thoroughfare running through the place called Frisco,

and along and through the only street or thoroughfare

running along or through the place called Black Bear,

all of which places a.re between the said City of Wal-

lace and the town of Burke aforesaid. For a greater dis-

tance than one and one-half miles the said line of rail-

road runs along and through the said thoroughfare or

street upon both sides of which street are the dwelling-

houses, homes, business houses, stores, plants, mills and

other buildings in said gulch or canyon, of which build-

ings there are more than two hundred. That the said

street highway and road, including the part there oc-

cupied by the line of railroad of the defendant as afore-

said is from fifteen to forty feet in width, a large part

thereof not exceeding over fifteen to twenty feet in

width. That the said street and road and thoroughfare

is in many places made by cutting down and gTading
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the sides of the mountains rising from said creek. In

many places along said street or thoroughfare there be-

ing no room for houses of any kind along the side thereof

and all of the ground from the rim of the mountain to

the edge of the said creek being occupied for the said

street and the said line of railroad therein. That from

the place called Manchester as aforesaid to the town of

Burke aforesaid, the railroad track of the said defendant

is constantly, frequently, continuously, customarily,

openly, notoriously, during all seasons and all hours

of the day and night, used by practically all per-

sons traveling up and down the said canyon be-

tween the said points and between all intervening

points, it being the most convenient, and only con-

venient roadway or thoroughfare between said points.

And the said track of the said defendant is continu-

ously, openly and constantly used by the miners em-

ployed at the mines along said line of railroad in go-

ing to and from their work and is used by the school

children residing along said line of railroad in going

to and from school and is constantly and continuously

used by practically all persons passing up and down said

canyon, the same being used by hundreds of men, women

and children passing up and down the same during each

and every day.

Plaintiff further alleges that the said railroad track

of the defendant was, on the 4th day of February, 1904,

and has been for more than ten years so used as a pass-

ageway and as a foot-path and public highway by prac-

tically all persous going to and from the place called
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Manchester, to and from' the place called Burke and be-

tween all intermediate points. And plaintiff alleges

that the said track of the said defendant has been so cus-

tomarily, constantly, continuously, openly and notori-

ously used with the knowledge and acquiescence of the

defendant company and alleges that such custom and

such use was known to and acquiesced in by the said

defendant company, by the officers and servants of the

said defendant company, and was known to and acqui-

esced in by those in charge of the trains of the defend-

ant company, and plaintiff further alleges that the de-

fendant company has, at no place and at no time pro-

hibited or attempted to prohibit, or prevented or at-

tempted to prevent the continuance of the said custom

and use, but has acquiesced in, permitted and allowed

the same. That the defendant company has placed no

signs or warning and no notices objecting to the said

use of the said track as aforesaid. That the said track

is in no place fenced. Plaintiff further alleges that

many persons and mining companies are given the right

and license by the defendant company to use the said

track between the said town of Burk and the city of

Wallace aforesaid with push cars and hand cars, and

that for more than five years last past it has been the

custom and practice of The White Bender Company, a

corporation, doing business at the place called Gem
along said line of road to deliver the goods, wares and

merchandise sold by the said mercantile company in the

said canyon, by means of a push car, operated on the

line of road of the said defendant and drawn bv a horse.
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That other persons have been granted the right and li-

cense to convey both goods and passengers over the said

line of railroad by means of a push car drawn up said

canyon by a horse, and allowed to come down by gravity

to the points on said line of railroad, between Wallace

and Burke aforesaid.

That at many places along said line of railroad find

particularly between the place called Black Bear and

Mace in passing along the said highway, road or street

with wagons or teams, it is necessary to drive them upon

and along the said railroad track, the road not being

wide enough to permit of driving them alongside and

off of the track.

That during the winter the snow along said Canyon

creek is very deep, to wit, from two to four feet deep.

And the said defendant railroad company in clearing its

tracks with snow plows of various kinds and descrip-

tions, throws the said snow from off the track and onto

that part of the highway, street or road not covered by

the said track and fills the said road, street or highway,

except the part thereof occupied by its railroad track,

with snow to a great depth, making it impossible to

travel upon and along the same, except between the rails

and upon the track of the defendant company. That

in addition to the use of the snow plows the said de-

fendant company emplo^^s many section men during the

winter months to go along said track between the city

of Wallace and the town of Burke aforesaid and shovel

snow off said track and throw the same alono- said

track and in that part of the public road, highway and
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street not occupied by the said railroad track and plain-

tiff avers that during said time the only means of travel

along said canyon is along and upon the railroad track

of the defendant herein, or along and upon the railroad

track of the Oregon Railway and Navigation Company,

which is a parallel line built on the southerly side of

the said Canyon creek, and which is not so generally used

as the track of the defendant, Northern Pacific Eailway

Company. And plaintiff avers that during the said win-

ter months that the same is daily and hourly during all

times of the day and night, used continuously, con-

stantly, openly as a pathway by those residing along

the line therof, and passing between the city of Wallace

and the town of Burke aforesaid, and between the in-

termedate points along said line of road. And that the

said use and custom is known to and acquiesced in by

the said defendant company, its officers, agents and em-

ployees, and has been so known to and acquiesced in by

the said defendant railway company, its officers, agents

and employees for more than five years.

IV.

That between the hours of eleven and twelve o'clock

P. M., on the evening of the 4th of February, 1904, the

plaintiff, while going along the said track from the

place called Gem to his home in the place called Black

Bear, as he legally might do, and as it was his custom

to do, and when plaintiff had reached a point about 300

feet in an easterly direction from the place called Frisco,

which is opposite the office and concentrator of the
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Frisco Consolidated Mining Company, and on that por-

tion of the track of the said defendant company, which

is commonly, constantly, openly, notoriously and continu-

ously used as a footpath, highway and public thorough-

fare, with the knowledge and acquiescence of the defend-

ant company as aforesaid, the defendant Northern Pa-

cific Railway Company in an unlawful manner, caused

one of its locomotives and trains of cars to be so run

and conducted along and over the said track between

the place called Gem and the place called Black Bear

on the line of railroad hereinbefore described in so negli-

gent, careless and reckless a manner as to strike this

plaintiff, and, after striking this plaintiff, the said de-

fendant company caused its said locomotive and train

of cars to be so negligently, carelessly and recklessly

run and conducted along and over the said track as to

drag and push this plaintiff along and over the ties,

rails and rocks alongside said track a great distance,

as this plaintiff is informed and believes a distance of

one hundred feet or thereabouts. And plaintiff charges

that the said defendant company, after so striking and

dragging and pushing this plaintiff did not stop the said

locomotive and train of cars, or cause the same to be

stopped, but the said defendant, by its agents and ser-

vants negligently continued the said train on its course

and plaintiff alleges on information and belief that the

servants and agents of defendant company in charge

of the said train, by reason of their failure to exercise

due care and watchfulness in keeping proper or any

lookout ahead of said locomotive engine and said train
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of cars were not advised of the injury to the plaintiff

even after he was struck and dragged as aforesaid.

V.

Plaintiff further alleges that the said place called

Black Bear, where he resided on the 4th day of Febru-

ary, 1904, and where his family now resides, is between

the place called Gem and the town of Burke: That the

train which struck and dragged plaintiff as hereinbe-

fore alleged, was a special train running from the city

of Wallace to the town of Burke and going in the same

direction as plaintiff. Plaintiff further alleges that the

point upon the said railroad track where he was struck

is a few feet west of a curve upon said track and the

same is in plain vievr from the west for more than five

hundred feet. That the place where plaintiff was struck

was near the works of the Frisco Consolidated Mining

Company and within the area made light by the arc

lights and electric lights of the said company distrib-

uted about the works and plants and grounds of the

company, and about the platform at the said station

of Frisco and along the tracks of said defendant com-

pany to the point where plaintiff was struck as afore-

said. That the light from the said electric lights afore-

said is and was on the said 1th day of February, 1901,

so bright and strong that the light and reflection from

the headlight of a locomotive would not and is not no-

ticeable by a person walking upon said track of said

defendant and was not noticed by the said plaintiff on

the said 4th day of February, 1901. Plaintiff further
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alleges that at, before and after the time he was struck

by the said locomotive of said defendant, a strong wind

was blowing- down the said canyon in the opposite di-

rection to that which the plaintiff and the said train

was moving.

Plaintiff fnrther alleges that about opposite to the

point where he was struck and within 100 feet from

the said point a dam is constructed across the said Can-

yon Ci'eek at the head of a flume owned by the Hecla

Mining Company, which conducts water to the concen-

trator of the said Hecla Mining Company. That the

said dam is eight feet in height and the water falls and

flows over the same. That there is also a discharge of

water at a point nearly opposite the point where plain-

tiff was struck, from a flume owned by the Frisco Con-

solidated Mining Company, which water falls almost

perpendicularly down the mountain side a distance of

one hundred feet or thereabouts. That by reason of

the said wind and by reason of the great noise caused

by the water flowing and falling over said dam and by

the water flowing and falling down said mountain side

from the said flume, this plaintiff could not and did not

hear said train as it approached him and did not know

of its presence on said track until he was struck there-

by.

Plaintiff further states that no bell was rung on said

locomotive or train of cars while running along said

highway and no whistle was blown, and no proper or

any lookout was being kept of the track in front of

the said engine and train of cars as required by proper
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and prudent management and that the said train was

permitted to nin and was running along said highway

at a great rate of speeil, to wit, at a speed in excess of

fifteen miles per hour, without any signal or warning

of its approach whatever.

Plaintiff again alleges that had the servants of the

defendant company, the persons in charge of the said

engine and said train been keeping any proper lookout

upon said track ahead of said engine, and said train

of cars, and had said lookout exercised due care and

watchfulness, this plaintiff could have been seen for a

distance of three hundred feet or more and this plain-

tiff would have had ample time had any warning been

given him of the approach of the said train, to get off

the said track and from in front of said engine and said

train of cars. That by reason of the defendant failing

to sound the whistle of the locomotive engine or to ring

the bell thereof, or to give any other signal of said ap-

proaching train, this plaintiff was not warned thereof

until he was struck by the same and had the defend-

ant's agents and servants sounded said whistle or rung

said bell or been keeping a proper or any lookout on

the said track ahead of said engine and train of cars,

as it was their duty to do, this plaintiff would have been

warned and the said accident to this plaintiff would

have been avoided.

VI.

Plaintiff further alleges that before and at the time

and place of said accident and injury he was in the ex-
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said (tiwn td" IJnrlvt', and (lia( pbiin(i(T bad no kiiowl-
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son of being broken has been permanently Injured and
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said leg is and will ever be shorter than it formerly

was and shorter than the left leg, and his health has

been destroyed and he was greatly injured upon his left

leg and bruised about the body and elsewhere and has

been put to considerable expense for medical treatment

and medicine, and will be put to continued expense for

medicine and medical serrice in attempts to relieve and

cure. And plaintiff further alleges that he is unable

at the time this complaint is sworn to, to use the said

right leg without the use of crutches or to use the same

at all and that as he is advised and believes, the same

will always be weak and will totally unfit him for the

performance of the manual labor which he has been ac-

customed to. Plaintiff further alleges that he is by

occupation a miner, thirty-six years of age, with a fam-

ily consisting of a wife and two children, aged six years

and two months respectively. That plaintiff is an ex-

perienced miner comepetent to handle and work a ma-

chine and to earn the sum of at least |i3.50 and has

been earning in the past the sum of from $3.50 to $5.50

per day. That prior to the said accident he was in

good health and a strong, robust man. That he is

fitted by experience and education for no other calling

profession or trade or business than that of mining,

which is the only business he has followed for sixteen

years. That on account of the said great and perma-

nent injuries this plaintiff will be prevented from earn-

ing his living bv such labor and in such business.O Oft-

Plaintiff alleges that he has suffered great bodily

pain for a long time, to wit, about two months. That
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the said right leg- is greatly disfigured and that he has

ever since receiving said injury been unable to perform

an3' kind of labor and by reason of such injuries he is

wholly helpless and unable to perform any kind of la-

bor. Plaintiff also alleges that by reason of such in-

juries and the fright and shock from said accident and

from suffering gTeat bodily and mental pain from said

injuries, his nervous system has been greatly deranged

and his health generally impaired. That but for the

said injury he would be able to earn the wages of from

$3.50 per day to |5.50 per day for many years.

VIII.

Plaintiff further alleges that by reason of said in-

juries as aforesaid received by him and the pain and

suffering" consequent therefrom aforesaid, he has been

damaged in the sum of |35,000.

Wherefore, plaintiff demands judgment against de-

fendant for the sum of |35,00O.00 and for the costs of

this action.

A. H. FEATHEESTONE,

JNO. P. GRAY,

Attorneys for Plaintiff.

State of Idaho, ^
Lss. "^

County of Shoshone. J

Harry S. Jones, being- first duly sworn, on his oath

deposes and says:

That he is the plaintiff* in the foregoing action; that

he has read the foregoing complaint and knows the
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contents thereof and that the same is true of his own

knowledge, except as to the matters and things therein

stated to be on information and belief and as to those

matters and things, he believes it to be true.

HARRY S. JOXES.

Subscribed and sworn to before me this 15th day of

April, A. D. 1904.

[Seal] ALBERT H. FEATHERSTONE,

Notary Public.

[Endorsed]: No. 312. United States arcuit Court,

District of Idaho, Northern Division. Harry S. Jones,

vs. Northern Pacific Ry. Co. Complaint. Filed April

18, 1901. A. L. Richardson, Clerk. By M. Cozier, Dep-

uty.

In the Circuit Court of the United States for the District

of IdahOj Northern Division.

HARRY S. JONES,

No. 312.

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Summons.

The President of the United States to Northern Pa-

cific Railway Company, a Corporation, the Above-

Named Defendant, Greeting:
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You are hereby coinmanded to be and appear in the

above-entitled court, hoklen at Moscow in said District,

and answer the conii:>Iaint filed against you in the above-

entitled' action within twenty days from the date of the

service of this summons upon you, if served within the

county of Latah in said district, or if served within any

other county of said district, then within forty days

from the date of such service upon you; and if you fail

so to appear and answer, for want thereof, the plaintiff

will take judgment against you for |35,000.00 and costs

of action.

This is an action brought by plaintiff against you,

the Northern Pacific Railway Company, to recover dam-

ages in the above-named sum for personal injuries by

being' struck by a locomotive and train of cars owned

and operated by the Northern Pacific Eailway Com-

pany, between the town of Gem and the town of Burke,

Shoshone County, State of Idaho, as will more fully

appear from the complaint on file herein, a certified

copy of which is served herewith.

And this is to command you, the Marshal of said dis-

trict, or your deputy, to make due service and return

of this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLEPv

Chief Justice of the Supreme Court of the United

States, and the seal of said Circuit Court, affixed at

Moscow in said District, this 18th day of April, 1904.

[Seal] A. L. RICHARDSON,
Clerk.

By M. Cozier,

-,

'
-"

Deputy Clerk.
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United States of America, "^

Lss. i

District of Idaho.
J

I hereby certify that I received the within summons

and complaint on the 18th day of April, 1904, at Mos-

cow, Latah, County, Idaho, and that I personally served

the same on the defendant therein named on the 18th

day of April, 1904, by delivering- to and leaving- with

R. W. Morris, the agent of the said defendant at Mos-

cow, Latah, County, Idaho, a true and certified copy

of the said summons and complaint therein named.

R. ROUNDS,

United States Marshal for Idaho.

By Louis D. Schattner,

Deputy.

[Endorsed] : No. 312. In the Circuit Court of the

United States for the District of Idaho, Northern Divi-

sion. Harry S. Jones vs. Northern Pacific Railway Com-

pany. Summons, Returned and filed April 18th, 1904.

A. L. Richardson, Clerk. By M. Cozier, Deputy Clerk.

A. H. Featherstone and Jno. P. Gray, Attorneys for

Plaintiff.
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In the Circuit Court of the United States for the District of

Idaho, Northern Division.

HARRiY S. JONES,

Plaintiff,

vs.

No. 312.

NORTHERN PACIFIC RAILWAY f

COMPANY (a Corporation),

Defendant.
_

Demurrer to Complaint.

Comes now the Northern Pacific Railway Company,

defendant in the above-entitled action, and demurs to

the complaint of plaintiff herein, on the ground and

for the reason that said complaint does not state facts

sufficient to constitute a cause of action against said

defendant. >

'

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.

I hereby certify that this demurrer is not made for

the purpose of delay and that the same is, in my opin-

ion, well taken in point of law.

JOHN M. BUNN,

. * Attorney for Defendant.
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hi the rirridt Coiirt of the I'liitvl ^'^tdlcs for the District of

Idaho, Northern Division.

IIAKRY S. JONES, \

Plaiutiff,

vs.

No. 312.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Affidavit of Charles Grant.

United States of America,''

State of Wasliiug-ton, >ss.

County of Spokane. J

Charles Grant, being- first duly sworn, upon oath de-

poses and savs:

That he is a citizen of the United States, over the age

of twenty-one years, and competent to be a witness in

the above-entitled action, not being interested therein;

that one of the attorneys for plaintiff in the aboye-en-

titled action, is A. H. Featherstone, who has his oflQce

and resides in the town of Wallace, Idaho; that that

attorney for defendant in said action, is John M. Bunn,

who has his office and resides in the city of Spokane,

Washington, and affiant is a clerk in the office of said

Bunn; that there is a daily United States mail between

said city of Spokane and said town of Wallace; that,
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on May 17, 1904, affiant served tlic foregoing demurrer

to complaint upon said A. II. Featherstone, by deposit-

ing a full, true and correct copy thereof in a sealed

envelope, postage thereon prepaid, and addressed to

A. H. Featherstone, Esq., Attorney at Law, Wallace,

Idaho. '

CHARLES GKANT.

Subscribed and sworn to before .me this 17th day of

May, 1904.

[Seal] E. T. WHITE,

Notary Public in and for the State of Washington, re-

siding at Spokane, Washington.

[Eindorsed]: No. 312. In the Circuit Court of the

United States, District of Idaho, Nortliern Division.

Harry S. Jones vs. Northern Pacific Railway Company.

Demurrer to Complaint. Filed May 19th, 1904. A. L.

Richardson, Clerk. By M. Cozier, Deputy. John M.

Bunn, Attorney for Defendant.
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In the Circuit Court of the United states, within and for

the District of Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

vs.

THE NORTHERN PACIFIC RAIL-

WAY COMPANY (a Corporation),

Defendant.

Order Overruling Demurrer to Complaint.

It is hereby ordered that the demurrer to the com-

plaint herein filed be, and the same is, hereby overruled.

Defendant excepts. Elxceptions allowed. Defendant

is given thirty (3(>) days in which to answer.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 312. United States Circuit Court,

District of Idaho, Northern Division. Harry Jones,

Plaintiff, vs. Northern Pacific Railway Co., a Corpora-

tion, Defendant. Order. Filed Nov. 10, 1904. A. L.

Richardson, Clerk.
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In the Circuit Court of the United States for the District of

Idaho, Northern Division.

HARRY S. JONES,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY I

COMPANY (a Corporation),

Defendant..

Answer,

Comes now the Northern Pacific Railway Company,

a corporation, defendant, in the above-entitled cause

and answering the complaint of the plaintiff herein.

L

Admits the allegations of paragraph one thereof.

XL

Admits the allegations of paragraph two thereof.

III.

As to the allegations of paragraph three of said

complaint the same are admitted, except that defendant

denies that the canyon or valTey therein mentioned does

not in many places exceed two hundred (200) feet in

width; and denies that said canyon does not exceed said

width at any place. And denies that the mountains ris-

ing on the sides of said canyon or valley are precipitous

And denies that its railway track from the town of

Gem to the town of Burke is lined on both sides by
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buildings or houses or either of them, although it ad-

mits that there are many buildings and houses in said

canyon between said points. And denies that any of the

buildings in said valley are from necessity built very

near the line of railroad of this defendant therein or

that in many cases is less than ten feet from the doors

of said houses or any house or building to the said track.

And denies that said track or any part thereof is the

commonly used or most convenient highway or any

highway along said Canyon Creek or in said valley. And

denies that said line of railroad at any place in said val-

ley takes the whole of the wagon road therein. And

denies that said line of railroad runs through the only

street or thoroughfare in the town of Gem or the place

called Frisco or the place called Black Bear, or either

of them, or that for any distance whatever the said line

of railroad runs along or through any thoroughfare or

street in said valley or canyon. And denies that any

part of said street or an}' street or highway or any

highway or road or any road either occupied by the line

of railroad of the defendant or at all does not exceed

from 15 to 20 feet in width. And denies that from the

place called Manchester to the town of Burke or any

other place or at all, the railroad track of this defend-

ant is constantly, or continuously, or customarily, or

openly, or notoriously, or either of them, used by any

persons traveling up or down said canyon or at all, and

denies that from the place called Manchester to the

town of Burke or at any place or at all said track is

used during all seasons or during all or any hour of the
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night by all or any person traveling- up or down said

canyon between said points or at intervening points or

at any point. And denies that the said track is the only

convenient or the most convenient roadway or thorough-

fare between said points or between any points or at all.

And denies that the said track or any part thereof was

or is a roadway or a thoroughfare or either of them.

And denies that the said track or any part thereof is

continuously or constantly used by miners or any miners

or school children or any children or by practically all

persons or by any person or by hundreds of men or by

any men or by women or children or any or either of

them, but admits that portions of said track are used by

pedestrians during the daytime.

This defendant denies that said railroad track or any

portion thereof was on the 4th day of February, 1904, or

at any other time, used as a passageway or a foot path

or a public highway or either of them by any persons

whatsoever, except as herein stated. And denies that

said use or any use of said track or any part thereof has

been continuously, or constantly, or customarily, or

either of them, or with the knowledge or acquiescence,

or either the knowledge or acquiscence of this defendant

company or by those in charge of the trains or any

trains of this defendant. And this defendant denies

that it has not attempted to prevent or attempted to

prohibit the use of said track by pedestrians; and de-

nies that it has not objected to the use thereof; and de-

nies that many persons or mining companies are given
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license by defendant to use said track or any part thereof

with push cars or hand cars or at all.

This defendant denies that in many places or at any

place or places along said line of railroad it is or was

or ever has been necessary to drive wagons or teams

upon or along said railroad track or any part thereof.

Defendant admits that during some portions of some

winters the snow in said valley or canyon becomes deep

as from two to four feet, but denies that it was so at all

times or during all winters or that at all times or during

all winters the snow therein is in excess of a few inches

or in excess of no snow whatever; and denies that de-

fendant in clearing its track of snow throws the same or

ever did throw the same on the sides or either side of its

track so as to make it impossible to travel upon or along

the highway running along and through said canyon

and valley; and this defendant denies that at any time

whatsoever the only means of travel along said valley

or canyon is upon the railroad track of this defendant

therein or along and upon the track of the Oregon Rail-

road and Navigation Company's track or either of them;

and denies that during the winter months or at any time

or at all the said track or any part thereof is daily or

wholly or at all times of the day or night used contin-

uously or constantly or openly or either of them as a

pathway by any person or persons or used as such at all

except as herein admitted; and denies that the use

thereof or any use thereof is acquiesced in 'by this de-

fendant company or by its officers, agents, servants or
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employees, or by any of them, or that it ever has been

acquiesced in.

IV.

As to the allegations in paragi'aph four of said com-

plaint contained this defendant denies each and every

allegation, matter and thing in said paragraph four con-

tained. And denies that at any time on the evening of

the 4th day of February, 1904, or at any other time or

at all the plaintiff had a legal right or any right what-

ever to walk upon or be upon the track of this defend-

ant in said canyon or any part thereof; and denies that

at said time or at any time it was plaintiff's custom to

walk or be upon said track or any part thereof; and de-

nies that at said time or any other time or at all the

plaintiff while going along said track or any part there-

of or at a point about three hundred feet in an easterly

direction from the place called Frisco or any other

point or at all the plaintiff was struck by an engine or

locomotive of the defendant or that he was thereby or

at all dragged or pushed along or over the said track or

its ties or rails for a great distance or any distance

whatever. And denies that this defendant at said time

and place or any time or place unlawfully ran or cause

to be run one of its locomotives or any locomotive or

train of cars or any train of cars over or along said

track or any part thereof or in an unlawful manner

caused the same to be run over or along said track or

any part thereof or that this defendant or any of its

employees or representatives caused to be run or ran

one of its locomotives or any locomotive or train of cars
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or cars over or along said track or any part thereof in

a careless or reckless manner so as to strike or other-

wise or at all or in a negligent or a careless or reckless

manner so as to drag or push plaintiff over the ties or

rails of said track or any part thereof or at all for a

distance of one hundred feet or for any distance or at

all.

V.

As to the allegations of paragraph five of said com-

plaint contained, this defendant admits the same ex-

cept that as to the allegations that plaintiff on the 4th

day of February, 19<)4, resided at Black Bear or that

his family resided there or that he had or has any

family or any or either of them, this defendant has no

information or belief upon these subjects or either of

them sufficient to enable it to answer the same or any

of them, and therefore denies the same and each of them

and denies, as hereinbefore denied, that any train

struck or dragged the plaintiff as alleged in the com-

plaint or at all or that the said train or any train run-

ning between Wallace and Burke on the night of the

4th day of February, 1904, was a special train. And de-

nies that the plaintiff was struck as therein alleged or

at all and the point therein mentioned as being the

point where the plaintiff was struck is but a few feet

west of the curve of said track or that the said point is

or was at said time in plain view from the west for more

than five hundred feet or for any distance at all or

that the same was within an area or any area made light

by the lights of the Frisco Consolidated Mining Company
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or by any lights or at all or that said lights or any

light at said time or at all wore so bright and strong that

the light or reflection from the headlight of a locomo-

tive would not be and Avas not noticeable by a person

walking upon said track or that the same was not noticed

by said plaintiff on said 4th day of February, 1904; and

denies that at said time or at or before or after said

time or at any time there was a strong wind blowing

down said canyon or at all.

And defendant denies that by reason of said wind or

any wind or by reason of a gTeat or any noise caused by

water flowing or falling over the dam therein men-

tioned or any dam, or at all, or by water flowing or

falling down the mountain side therein mentioned, or at

all, or for any reason or at all the plaintiff would not

hear a train as it approached said point at said time or

at any time or at all. And denies that plaintiff did not

know of the presence of the train on said track at said

time and place.

And defendant denies that at said time the train

therein mentioned or any train was running along or

over a highway; and denies that no bell was rung on

the locomotive of said train and denies that no whistle

was blown upon the locomotive of said train; and de-

nies that no proper lookout was being kept in front of

the said engine and train; and denies that said train

was running at a great rate of speed or at a speed in

excess of fifteen miles per hour or at a speed in excess

of ten miles per hour or without any signal or warning

or either of them of its approach.
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This defendant denies that its employees on said

train were not keepinp^ a proper lookout at said time

and place and at all times and places; and denies that

tlirono-h such proper lookout plaintiff could have been

seen by those in said locomotive or either of them for

a distance of three hundred feet or for any distance; and

denies that by reason of not sounding a whistle or ring-

ing a bell or giving a signal by said engineer or any or

either of them plaintiff was not warned until he was

struck; and denies that by sounding the whistle or

ringing the bell at said time or by the keeping of a

proper lookout, or either of them, this plaintiff would

have been warned or the accident therein alleged, oi;

any accident to the plaintiff, avoided.

VI.

Thi.s defendant denies each and every allegation, mat-

ter and thing in said paragraph six contained; and de-

nies that the plaintiff before said accident or at the

time or place of said accident or the injury alleged in

said complaint or any time or place or at all he was in

the exercise of due care and diligence or any care or

diligence; and denies that the accident or injury or

either of them therein mentioned or any accident or

injury to the plaintiff was not his fault or attributable

to his fault; and denies that the same or either of them

or any accident or injury to the plaintiff was caused

soleh- or at all by the reckless or careless conduct or any

conduct of the defendant or any of its agents or servants

in the management of said train or by any or either of
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them or at all. And denies that the train therein men-

tioned and alleged as having struck and injured the

plaintiff was a special train or that plaintiff had no

knowledge that the same was coming or that there was

likel}^ to be a train at that time or either of them; and

denies that before plaintiff went on the track of de-

fendant at said time or that he walked along said track,

or any time he stopped or listened or looked, or either

stopped, listened or looked, to see or hear or either see

or hear, if a train was coming; and denies that plaintiff

at said time did not hear or see any train or locomotive

or either of them.

VII.

Defendant denies each and every allegation, matter

and thing in paragraph seven of said complaint; and de-

nies that by reason of being struck by said locomotive

jind train or at all or by reason of being dragged there-

by or dragged at all, plaintiff' was greatly bruised or

mangled or injured in his right leg or that the same

was severely broken or injured or bruised or that divers

other bruises or wounds or either of them were then and

there inflicted upon the plaintiff or upon his spine, or

his back, or his body, or at all ; and denies that said in-

juries or any injuries to the plaintiff whatsoever at said

time and place or at any time or place were inflicted

by or through the negligence or carelessness or either

of them of this defendant or of its agents, or servants or

of any of them or either of them; and denies that by

reason of the fracture of plaintiff's leg alleged therein

by reason of iTs being broken or for any reason plgiintiff
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bas been permanent!}' injured or tbat said leg is or ever

will be shorter than it formerly was or shorter than his

left leg or that plaintiff's health has been destroyed or

injured or that he was greatly or at all injured upon his

left leg or bruised about the body or at all, or that plain-

tiff has been on account of the matters or things set up

in said complaint put to considerable or any expense for

surgical treatment or for medicine or either of them

or that he will on account thereof be put to any expense

for medicine or medical expenses or either of them or

tliat the plaintiff's right leg will always be weak or that

the same will totally unfit or at all unfit him for the

jerformance of manual labor or for any labor or for the

labor which he has been accustomed to or at all, or that

l>rior to the accident alleged in said complaint plaintiff

was in good health or a sound or robust man or that he

is fit for no calling other than that of mining or on ac-

count of the matters and things set forth in said com-

plaint or for any reason or at all the plaintiff has been

or will l>e prevented from earning his living by labor

as a miner or in the mining business or at all.

And defendant denies that plaintiff has suffered a

great or bodily pain for a long time, to wit, about two

months, or for any length of time or that his right leg

is gi'eatly or at all disfigured or that since the time

mentioned in said complaint he has been unable to per-

form any kind of labor or every kind of labor or that

by reason of the accident and injuries therefrom as set

forth in said complaint he is or will be wholly or at

all helpless, or that by reason thereof or by reason of
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the frii»lit or shock or either of them therefrom or at

all or for any reason his nervous system has been great-

ly or at all deranged or his health generally or at all im-

paired or that but for said injury or injuries, or for any

reason he would be able to earn wages of |3.50' to |5.50'

per day for many years or at all, and denies that plain-

tiff is now and for sometime past has been disabled

from earning or that he could ever or ever has earned

wages.

YIII.

Defendant denies each and every allegation, matter

and thing in said paragraph eight of said complaint

contained; and denies that by reason of the injuries set

forth in said complaint or by reason of any injuries re-

ceived by him or by reason of pain or suffering conse-

quent therefrom or for any reason or at all he has been

damaged in the sum of |35,000.00 or in any other sum

or at all.

For a first and further aflflrmative answer and de-

fense to the complaint of the plaintiff herein and the

alleged cause of action therein set forth this defendant

alleges

:

I.

Eefers to and hereby repeats, as if stated and fully

set forth and alleged, the allegations admitted by the

foregoing answer and contained in paragraphs one, two

and three of the plaintiff's complaint herein.

II.

That whatever injury or injuries plaintiff received at

the time and place mentioned in said complaint, or at
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any time or place, if any he received and whatever loss

or damage he has sustained on account thereof, if any

he has sustained, then the said injury and injuries and

the said damage and damages and the whole thereof

and every part thereof were caused and brought about

and contributed to, by and through his own act and con-

duct and not by or through any want of care, diligence

or skill on the part of this defendant or on the part of

any of its agents, servants, workmen, or employees, or

either of them.

Wherefore defendant prays that plaintiff have and

take nothing by his action herein, and that the defend-

ant have and recover of and from the plaintiff its costs

and disbursements herein.

JAMES E. BABB,

JOHN M. BUNN,

Attorneys for Defendant.

State of Washington,"^

Us. .... J
County of SiDokane. J

John M. Bunn, being first duly sworn upon his oath,

deposes and says:

That he is attorney for the Northern Pacific Railway

Company, a corporation, defendant in the above-en-

titled action, and makes this verification for and on be-

half of the said defendant for the reason that said de-

fendant is a corporation and no officer of said defend-

ant is now within the State of Idaho, or within Spokane

County, State of Washing-ton, wherein affiant resides

and has its office; that affiant has read the foregoing
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answer, knows the contents tliereof, and that the same

is true of his own knowledge, except as to the matters

of fact therein alleged on information and belief and

as to those matters he believes it to be trne.

JOHN M. BUNN.

Subscribed and sworn to before me this 16th day of

December, 1004.

[Seal] OH'ARLES GRANT,

Notary Public in and for the State of AVashington, Re-

siding at Spokane, Washington.

United States,

State of Washington, ^ss.

County of Spokane. ^

Charles Grant, being first duly sworn on oath, de-

poses and says:

That he is over the age of twenty-one years, a citizen

of the United States and of the State of Washington;

and competent to be a witness in the foregoing entitled

action, not being interested therein; that the attorneys

for the plaintiff in said action are A. H. Featherstone

and John P. Gray, who have their ofiices in the town of

Wallace, Shoshone County, Idaho; that the attorneys

for defendant in said action is John M. Bunn, who has

his oflace and resides in the city of Spokane, Spokane

County, Washington; that affiant is clerk in the office

of said John M. Bunn; that there is a daily United

States mail service between said city of Spokane and

town of Wallace; that on the 16th day of December,
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1904, affiant served the above and foregoing answer to

complaint upon said A. H. Featherstone and John P.

Gray by depositing a full, true and correct copy there-

of in the United States Postoffice in said city of Spo-

kane, enclosed in a sealed envelope, postage thereon

being prepaid and addressed to John P. Gra^-, Wallace,

Idaho.

CHARLES GRANT.

Subscribed and sworn to before me this 16th day of

December, 1904.

[Seal] E. T. WHITE,

Notary Public in and for the State of Washington, Re-

siding at Spokane, Washington.

[Endorsed] : No. 312. In the United States Circuit

Court, District of Idaho, Northern Division. Harry S.

Jones, Plaintiff, vs. Northern Pacific Railway Company,

Defendant. Answer. Filed December 18th, 1904. A.

L. Richardson, Clerk. By H. C. Shaver, Deputy.
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United States of America, "^

state of Idaho.
J

In the Circuit Court of the United *S7^/Ms- in and for the

^7(//(• of Idaho.

HARRiY S. JONES,

Plaintiff,

vs.

No. 312.

THE NORTHERN PAOIFIO RAIL-f

WAY COMPANY,
Defendant.

Order Extending Time to File Bill of Exceptions.

It is hereby ordered that counsel for either the plain-

tiff or the defendant in this cause may have sixty days

from the date of the verdict in this cause within which

to prepare and serve and file a draft of bill of excep-

tions, in conformity with a stipulation to that effect,

entered into by counsel for the respective parties here-

to in open court at the commencement of the trial of

this cause before the jury. Done in open court this 13th

day of May, A. D. 1905.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 312. Circuit Court, United States

Circuit, for the District of Idaho. H. S. Jones vs.

Northern Pacific Ry. Co. Order. Filed May 13, 1905.

A. L. Richardson, Clerk.
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United States Circuit Court, Northern Division, District of

Idaho.

HAERY S. JONES,

Plaintife,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages at the sum of seven

thousand dollars (|T,000.00).

C. W. COLBY,
Foreman.

[Endorsed] : Filed May 13th, 1905. A. L. Richardson,

Olerk.

In the Circuit Court of the United States for the District of

Idaho, Northern Dicisioii,

HARRY S. JONES,
Plaintiff,

vs.

NORTHERN P.VCIFIC RAILWAY]
COMPANY,

Defendant.

Judgment.

This cause coming on regularly for trial, the respect-

ive parties hereto having appeared by their attorneys,
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and a jury of twelve persons were regularl}^ and duly

impaneled and sworn to try said action. Witnesses on

the part of plaintiff and defendant were sworn and ex-

amined. After hearing the evidence and argument of

counsel, and instructions of the Court the jury retired

to consider of their verdict and subsequently returned

into court, and being" called answered to their names

and say they find a verdict for the plaiatiff as follows:

Umted States Circuit Court, Northern Dirisi<ni, District of

Idaho.

HARRY S. JONES,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY,

Defendant.

We, the jury in the above-entitled cause, find for the

plaintiff and assess the damages at the sum of seven

thousand dollars ($7,000.00).

C. W. COBLY,

Foreman.

Wherefore by virtue of the law and by reason of the

premises aforesaid:

It is ordered and adjudged, that said plaintiff have

and recover from said defendant the sum of seven thou-

sand dollars (17,000.00), with interest thereon at tha

rate of 7% per annum from the date hereof until paid,

together with said plaintiff's costs and disbursements in
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this action amounting to the sum of ,f2G5.00. Judg-

ment rendered this the 13th day of May, 1905.

JAS. H. BEATTY,

Judge.

Execution stayed for 60 days.

BEATTY.

[Endorsed]: No. 312. United States Circuit Court,

Northern Division, District of Idaho. Harry S. Jones,

vs. Northern Pacific Railway Company. Judgment.

Filed May 13th, 1905. A. L. Richardson, Clerk.

In the Circuit Court of the United ^^tates for the Xinth Judi-

cial Circuit, District of Idaho, Northern Division.

HARRY S. JONES,
Plaintiff,

vs.

No. 312.

NORTHERN PACIFIC RAILWAyI
COi]^IPANY (a Corporation),

Defendant.

Notice of Intention to Move for New Trial and to Set Aside

Verdict.

To the Plaintiff Herein and to J. H. Forney, A. H.

Featherstone, G. G. Pickett and John P. Gray, His

Attorneys: i

You and each of you are hereby notified that defend-

ant will move the Court for an order giving defendant

a new trial herein and setting: aside the verdict hereto-
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fore rendered in this case on the 13tli day of May, 1905,

and that the said motion will be brought on for hearing

and argument as soon as possible hereafter and at some

time named by the judge of this Court of which you will

hereafter be notified.

A copy of defendant's motion is herewith served upon

you.

JOHN M. BUNN,

JAMES E. BAIBB,

Attorneys for Defendants.

In the Circuit Court of the United States for the Ninth Judi-

cial Circuit, District of Idaho, Northern Division.

HARRY S. JONES,
\

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Motion for New Trial and to Set Aside Verdict.

Comes now the defendant Northern Pacific Railway

Company and moves this Honorable Court for an order

setting aside the verdict rendered for the plaintiff here-

in and granting a new trial herein, for the following

reasons and upon the following grounds, to wit:

1. Irregularities in the proceedings of the Court,

jury and adverse party.
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2. MiscoDdiict of the jury.

3. Newly discovered evidence material to the de-

fendant and which it could not with reasonable dili-

gence, or any diligence, have discovered or produced at

the trial.

4. Excessive damages given under the influence of

passion or prejudice.

5. Insufficiency of the evidence to justify the verdict

or any verdict.

6. That the verdict is against the law.

7. Errors in law occurring at the trial and excepted

to by defendant.

Defendant specifies the particulars wherein the evi-

dence is insufficient to support the verdict as follows,

to wit:

1. That there is no evidence showing any negligence

on the part of defendant, or any of its agents, servants,

workmen or employees.

2. That the evidence adduced shows that plaintiff

was guilty of negligence contributing to his injury, par-

ticularly as follows, to wit:

a. In walking lengthwise between the rails of a

railway track over which he knew trains were liable

to be operated at any moment.

b. In walking lengthwise between the rails of a rail-

way track over which he knew trains were liable to be

operated at any moment without looking in the direc-

tion from which the train came prior to the time at

which he claims to have received his injuries.



vs. Harry 8. Jones. 4:3

c. In walking' lengthwise between the rails of a rail-

way track over which he knew trains w^ere liable to be

operated at any moment when he could have seen the

train approaching in plenty of time to have gotten out

of the way thereof.

d. That plaintiff failed to give heed to the ample

and sufficient warning given by said train of its ap-

proach.

3. That the testimony is uncontradicted that for a

long time immediately prior to the trial plaintiff was

perfectly strong and well, and was earning and did earn

wages equal to wages w^hich he had received prior to

the accident, and equal in amount to the wages which

other capable men in his profession received.

This motion is made, and will be made, upon the min-

utes of the Court, affidavits, pleadings herein, on file

in the office of the Clerk of this Court.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.

Due service of within notice and motion for new trial

by receipt of a true copy thereof admitted this 22d day

of May, 1905, without Waiving any rights.

A. H. FEATHERSTONE,

J. H. FOENEY,

J. P. GRIAY,

Attorneys for Plaintiff.
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[Endorsed]: Xo. 312. lu the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. Northern Pacific Railway

Co., Defendant. Notice and Motion for New Trial.

Filed May 25th, 1905. A. L. Eichardson, Clerk. By

H. C. Shaver, Deputy. John M. Bunn, Attorney for De-

fendant.

In the Circuit Court of the United States, for the District of

Idaho, Northern Division.

HARRY S. JONES,
Plaintiff^

vs.

NORTHERN PACIFIC RAILWAY'

.

COMPANY (a Corporation), \

Defendant. /

Stipulation that Court May Settle and Certify Bill of Ex-

ceptions.

The defendant having heretofore, to wit, on the 3d

day of July, 1905, filed its proposed bill of exceptions

herein, and after filing served the same upon plaintiff's

attorneys, and the plaintiff and his attorneys having ex-

amined the same and the whole thereof, and being satis-

fied therewith and having no amendments to propose

thereto, and being willing to waive further time and all

time for filing amendments thereto, it is, therefore

—

Stipulated and agreed, that this Honorable Court and

the Judge thereof may certify, approve and settle said

proposed bill of exceptions so filed and served herein on
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(be 6th day of July, 1905, and said plaintiff does hereby

waive his time for filing or proposing any and all

amendments thereto, and agree that said proposed bill

of exceptions so filed and served was filed and served

within the time provided for in the order of this court

and the stipulation of the parties in reference thereto,

and said proposed bill of exceptions is a true, full and

correct bill of exceptions in this cause, and contains in

full all the evidence and proceedings taken and had

upon the trial of said cause and all of the exhibits

therein, and agrees that the same shall be settled and

allowed and certified by the Judge of this court who

presided at the trial of this cause and that said bill of

exceptions when so certified shall be filed herein by the

clerk.

J. H. FORNEY,

A. H. FEATHERSTONE,

JOHN P. GRAY,

Attorneys for Plaintiff.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.

[Endorsed]: No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. N. P. Ry. Co., Defendant.

Stipulation that Court May Settle Bill of Exceptions.

Filed July 6th, 1905. A. L. Richardson, Clerk. John M.

Bunn, Attorney for Defendant.
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III the Circidl Court of the United States, for the District of

Idaho, Northern Division.

HARRY B. JO>ES,

Plaintiff,

YS.

NORTHERN PACIFIC RAILWAY-l

COMPANY (a Corporation),

Defendant.

Stipulation that Motion for New Trial May be Heard Without

Notice.

It is hereby stipulated and agreed by and between the

parties to this action that defendant's motion for a new

trial herein shall be heard before the Judge of this

Honorable Court at his Chambers at Boise, Idaho, on the

6th day of July, 1905, without further notice or any

notice being given, and plaintiff waives any and all

notice of the hearing thereof.

That this stipulation is entered into on account of

convenience of parties and their attorney and the Judge

of this court.

A. H. FEATHERSTONE,

J. H. FORNEY,

JNO. P. GRAY,

Attorneys for Plaintiff.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.
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[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Phiintiff, vs. N. P. Ky. Co., Defendant.

Stipulation that Motion for New Trial May be Heard

Without Notice. Filed July 6th, 1905. A. L. Richard-

son, Clerk. John M. Bunn, Attorney for Defendant.

/// the Circuit Court of the United States, Ninth Judicial

Circuit and District of Idaho, Northern Division.

UARRY S. JONES,
Plaintiffs

vs.

NORTHERN PACIFIC RAILWAY
COMPANY, I

Defendant.
/

Notice as to Filing Bill of Exceptions.

To the said Plaintiff, and to Messrs. James H. Forney,

John P. Gray, Albert H. Featherstone and George

G. Pickett, His Attorneys:

You are hereby notified that on the 3d day of July,

1905, said defendant filed in the office of the clerk of

said court its proposed bill of exceptions in said cause

for use upon writ of error of said cause to the Circuit

Court of Appeals, a copy of which proposed bill of ex-

ceptions is herewith served upon you.

JOHN M. BUNN,

JAMES E. BABB.

Attorneys for Defendant.
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In the Circuit Court of the United States, Ninth Judicial

Circuit and District of Idaho, Northern Division.

HARRY S. JONES,

Plaintiffv

vs.

NORTHERN PACIFIC RAILWAY
COMPANY,

Defendant.

Bill of Exceptions.

Be it remembered that heretofore, to wit, on the 10th

day of May, A. D. 1905, being one of the days of the May

term of the United States Circuit Court, for the Ninth

Judicial Circuit and District of the State of Idaho,

Northern Division, before the Honorable James H.

Beatty, Judge of said court presiding, and a jury, this

cause came on for trial on the pleadings heretofore filed

herein.

Messrs. JAMES H. FORNEY, JOHN P. GRAY, AL-

BERT H. FEATHERSTONE and GEORGE G.

PICKETT, Appearing for Plaintife.

Messrs. JOHN M. BUNN and JAMES E. BABB,

Appearing for Defendant.

And thereupon the following evidence and exhibits

were introduced, and the following proceedings were

had, to wit:
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Stipulation.

Mr. GRAY.—If your Honor please, counsel has sug-

gested that at this time we enter into a stipulation giv-

ing either part}' sixt}^ days to file a bill of exceptions,

or to prepare, serve and file a bill of exceptions or state-

ment of facts.

The COURT.—Very well.

Mr. GRAY.—And that either party may have a writ-

ten order to that effect upon application.

The COURT.—I don't understand what you mean.

Mr. GRAY.—A written order giving sixty days to file

a bill of exceptions or statement of facts.

The COURT.—I can give you an order but if this

stipulation is copied upon the record that is sufficient.

Mr. GRAY.—That was simply suggested to me by

counsel.

The COURT.—You may have a written order if you

desire it.

OPENING STATEMENT ON BEHALF OF PLAIN-

TIFF.

Mr. GRAY.—If your Honor pleases and Gentlemen of

the Jury: The plaintiff is a resident of Shoshone County

and brings this action against the Northern Pacific Rail-

Avay Company for |35,000 for personal injuries suffered

by him on the evening of the 4th of February, 1904.

In order that you may properly understand what it is

our intention to prove I have prepared and have here
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a plat sbowino- the place and the yieinity—the places

adjacent to the place where the plaintiff was injured.

Canyon Ci-eek is what a small valley is called that

runs from Wallace, in Shoshone County, to Burke and

some little distance further, a distance of about seven

miles. It is upon that little stream which runs through

tliat narrow canyon that the mines, the great Standard,

Mammoth, Tiger-Poorman, Hecla and Hercules mines

are situated. Along there all these miners live, hun-

dreds of them with their families. The various places

(»f businef's which serve them with their groceries, their

meat, and their other necessities are situated up and

down in that canyon. A stream called Canyon Creek,

as I say, runs through it; and on the right hand side or

north side the Northern Pacific Railway Company has a

line of railroad. On the southerly side the O. R. «& N.

Co. has a line of railroad running a distance of about

seven miles. The canyon is in many places less than

200 feet in width. Along this canyon and on both sides

of the Northern Pacific Railroad track, and in places

along both sides of the O. R, & N. track there are hun-

dreds of houses used as dwelling-houses, as stores, sa-

loons, hotels and for other purposes. The plants of the

various mills, their concentrators, are situated along

There, and all of the buildings that go to serve the com-

munities of Gem, of Mace, of Black Bear and of Burke,

are situated along that railroad track. We will intro-

duce this in evidence later.

The houses are built in many places, as we will prove,

loss than ten feet from the track, and little cross-
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Avalks are built out from the houses out to the railroad

track, and the track is in no place fenced by the de-

fendant company. They have no signs there warnini^

people not to go upon the track, but to-day and at the

date of the injury, and for more than ten years prior

thereto the track of the Northern Pacific Railway C'om-

pany has been used customarily, constantly, frequently,

continuously and notoriously, and with the knowledge

and acquiescence of the defendant company by every

person practically who passes up or down that canyon.

We will show you, gentlemen of the jury that the

miners going to and from their work, that the children

going to and from school, that the women and children

going shopping, all walk up and down the railroad track

of the defendant company; that the stores are built

light out alongside of it and open out practically onto

it; that you cannot get out of your front gate in many

places or your front door, without stepping onto the

track of the Northern Pacific Railway Company. We
will show you that that track is used not only by

pedestrians but that it is used by grocers, market men,

butchers and everyone else who delivers groceries along

there. They drive their wagons and teams right along

the tracks. It is the only place to drive, we will show

you, in many places along the canyon. We will show

you that from a point near Manchester, near the town

of Gem, for four miles it is one continuous settlement

wherever there is a plat of ground to build a house on

there, someone has his home and lives with his family

alongside of this railroad track.
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We will show yon, gentlemen of the jury that in ad-

dition to this various persons along the track with push

cars drawn by horses to deliver their groceries off the

push cars that are run along that railroad track; that

nmong other things there are persons going from Burke

down the canyon by means of gravity cars, operated by

gravity where they work at the Standard, the Mammoth

and other mines; and it is in the evening after the

miners come out of the mine that you see the people

hook horses onto the push cars and pull them back up

to Burke; that this has been going on for years and the

defendant company has known of it, that its employees,

officers and agents have known of it and have acquiesced

in and permitting it.

After showing you the conditions which exist up there

we will show you that on the night of the 4th of Feb-

ruary, 1904, the plaintiff in this action went to the town

of Gem from his home in Black Bear going down the

railroad track as it was his custom to do; that he was

in Gem three or four hours attending to various duties

and errands and visiting with a number of his friends;

that at a little after 11 o'clock he left Gem and started

for his home; that about ten minutes after he started

he got just beyond the concentrator of the Helena-

Frisco Consolidated Mining Company; that as he was

going up the canyon toward his home—Wallace is down

this way (indicating)—and had reached a point a

little beyond the Frisco concentrator, a special train

coming from Wallace came up behind him; that without

any signal, without any bell or any wliistle it struck and
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rau down this plaintiff and dragged him from GO to 160

feet.

We will show you that upon the night in question the

ground was covered with snow, a fresh fall of snow

which had fallen upon other snow that had lain there

during the winter; that Mr. Jones, the plaintiff, was

within the radius of the light from the great arc lights

at the Frisco concentrator at the point where he was

injured, just before coming around the curve up the

canyon; and that behind him and toward Wallace was

a straight stretch track of several hundred feet and that

upon the night in question he could have been seen for

several hundred feet by the engineer and fireman of the

defendant company had they been keeping any lookout.

We will show you, gentlemen of the jury, that the de-

fendant company's servants upon that engine that night

were careless and negligent, that they were not keeping

a lookout and did not see the plaintiff although he might

have plainly been seen had they been keeping a look-

out.

We will show you that after striking and dragging

him they proceeded without stopping on to Burke, and

we will show you, as we believe, that they did not know

of the accident or injury to him at all until the next

day, although at the point where he was injured there

was a bright light.

We will show you, gentlemen of the jury, that right

opposite the point where he was injured is a dam in

Canyon creek, which is the head of the flume of the

Hecla Mining Company, and that the water fell about
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eight feet over that, making quite a loud noise; that

in addition to that is the discharge from the Frisco

flume, where the water falls practically perpendicularly

down the mountain side for over 200 feet, creating a

deafening roar. That foj this reason Mr. Jones did not

know—did not hear the train as it was coming behind

him, he having had no signal by bell or whistle, and did

not know that it was on the track behind him until he

was struck.

We will show you by a witness who was upon tlie train

that night that the bell and whistle were not sounded.

We will show you by Mr. Jones' testimony that it was

not; and we will show you by the testimony of a young

man who was upon the rear end of the train as it

passed there that it was light enough for him to see

this man lying beside the railroad track. That after

going to the next stop, having seen the man he started

back and found the plaintiff lying there severely injured.

That he then went and secured the deputy sheriff, who

is here, and the justice of the peace and some other per-

sons and that he then went back with them; that at that

time the plaintiff was conscious, and said that his leg

seemed to be broken right there (indicating). That they

picked him up in blankets and took him into a house

and afterwards took him by push car to the hospital in

Wallace.

We will show you that it was so light that this boy

going back there that night without the assistance of a

lantern could see blood in the snow where this plaintiff

had been dragged.
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We will show you then, gentlemen of the jury, that

the plaintiff was. injured iby having his right leg broken

and that his back and hips were severely bruised; that

his arms and elbows were injured, and that as a result

of that injury he was confined in the hospital for a long

period of time; that for three or four weeks there the

pain was so racking that he was delirious a large por-

tion of the time; that it was impossible for him to raise

up his hands; that it was impossible for him to be moved

on account of the fracture; that he suffered from bed

sores, suffered from the injuries to his back and to his

hips, and that he has been suffering from them ever

since.
,

! '.:•.•• i-^f^'^ Si^A %\

We will show you the kind of work which this man

could do prior to his injury. We will show you the

sufferings which he has endured since that time.

We will show you that he went to work as soon as he

could and tried to do the best and hardest work which

he could. We will show you that he was unsuccessful,

not being able to do the heavy work which he had been

accustomed to do before; that he is dependent now upon

light work and upon positions which are given to him

by his friends for his livelihood.

When we have shown you all this, gentlemen of the

jury, we shall expect to have established a case which

will entitle us to recover damages which you think are

fair to the plaintiff in the case.

Mr. BUNN.—We will not make any statement at this

time, if your Honor pleases.
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CHARLES F. O. MEEEIAM, sworn on behalf of plain-

tiff, testified as follows:

Direct Examination.

(By Mr. GRAY.)

Q. State your name, residence and occupation.

Mr. BUNN.—If your Honor please, the defendant at

this time objects to the introduction of any evidence

in the case on the ground that the complaint does not

state facts sufficient to constitute a cause of action, and

the opening statement is not sufiicient to constitute a

cause of action. We demur to any evidence.

The COURT.—I cannot pass upon that until I see what

the complaint is.

Mr. GRAY.—I argued in general demurrer upon the

complaint before your Honor.

The COURT.—Was there a demurrer to the com-

plaint? '

; ; i:ei
i ; . > .'. S. .i

Mr. GRAY.—^Yes, and it was overruled.

The COURT.—And overruled?

Mr. GRAY.—Yes. '

The COURT.—And this question was raised then?

Mr. GRAY.—It was.

The COURT.—Very well, the motion will be overruled.

Mr. BUNN.—W^ell, the demurrer as I understand it,

Mr. Gray, stated it was not argued. There was a reason

particularly why we want the record to show the enter-

ing of an objection to any testimony on the grounds—



vs. Harry 8. Jones. 57

(Testimony of Charles F. O. Merriain.)

The COURT.—^Was there a demurrer entered involv-

ing the merits of the complaint?

Mr. BUNN.—^There was a demuiTer filed in the action

but not argued. I did not argue it.

Mr. GRAY.—Counsel did not argue it. He said if we

would give him thirty days to answer he would let the

demurrer be passed upon.

The COURT.—I will have to stand by the former rul-

ing. Your motion now will be overruled.

(To which ruling of the Court the defendant by its

counsel then and there duly excepted.)

Q. (Mr. GRAY.) Answer the question.

A. My name is Charles F. O. Merriam. My residence

is in Wallace, and my occupation is mining engineer

and surveyor; United States Deputy Mineral Surveyor,

Q. How long have you resided there, Mr. Merriam?

A. Two years.

Q. Are you acquainted with what is known commonly

as Canyon Creek? A. Yes, sir.

Q. What is it and where is it?

A. Canyon Creek is a branch of the south fork of

the Coeur d'Alene river, extending froui Wallace to the

summit of the Bitter Root mountains in a northeasterly

direction.

iQ. How long have you been familiar with that creek

and with the gulch through which it runs?

A. I have been more or less familiar with it for the
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(Testimony of Charles F. O. Merriam.)

last eight years, but more so in the last two years I have

worked there.

Q. Mr. Merriam I will ask you if you will explain

to the jury the conditions which exist in that canyon;

without my asking you further questions, please describe

it.

A. Well, Canyon Ci'eek is in a very narrow canyon

which extends from the south fork of the Coeur d'Alene

River below the old Union and Mammoth mills in a

northeasterly direction to the summit of the Bitter Root

mountains. The sides of this canyon are very precipi-

tous and it probably ranges from 150 to 3O0 or 400 feet

wide in different places, varying in different places.

There are two railroad tracks running up that canyon.

They run through the towns of Manchester, the old town

of Manchester, Gem, Black Bear and Mace up to and

through Burke and the houses

—

Q. What roads are they?!

A. They are the Oregon Railway and Navigation

Company on the east and the Northern Pacific Railway

on the west side of the gulch; and the houses are built

right between the tracks in some places, and they are

placed on the side of the hill close to the tracks and

in every little opening in these towns where there is a

chance to put a house; between the hill and the track

also the road runs.

Q. Are there any industries existing in the canyon?

A. There are the mills and the mines are there.

There is the Standard, the Mammoth mines working
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(Testimony of Charles F. O. Merriam.) '

there and the He<?la, the old Frisco was, they are work-

ing by leasing at present and the Hecla mine is now

usingi the old Gem mill there.

Q. How many people reside up that canyon, if you

know, roughly.

A. Oh, I should judge there are four thousand people

at a rough guess; I don't know.

iQ. Have you prepared a plat of that canyon, or a

portion of it? A. I have, yes, sir.

Q. State if that is your plat? (Indicating.)

A. This is the map.

Q. Is it made from an actual survey?

A. Yes, sir.
^

Q. Will you just go to the map and explain to the

jury the situation of that canyon, and of those houses

which you have spoken of.

A. Wallace lies in this direction (indicating), about

four miles down below here. This (indicating) is a

meridian. This (indicating) is the town of Gem, starting

from this point. This (indicating) is the White &

Bender store. This town is practically a new town now.

It was burned out last year and these are all new build-

ings up to here (indicating) extending up along here.

This is generally called Gem up to this point (indica-

ting) and from here down Black Bear begins, extending

here (indicating) up to this point (indicating), which is

the ore bin of the Sitandard and Mammoth; begins right

here (indicating). The town is off in this direction (in-

dicating).
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Q. Will you state what you have placed upon that

map Mr. Merriam and what each represents?

A. I have placed these houses, the intention being to

show the town as it is, the Northern Pacific Railway

and the Oregon Railway and Navigation Company and

Canj'on Creek running across the gulch back and forth,

and the Frisco mill. This is the Frisco flume (indi-

cating) and the Penstock running down to the flume,

the overflow pipe, and this (indicating) is the base of

the hill along here; and there right along the base of the

hill and extending down here along the railroad track

and up above around this point here, this is a very pre-

cipitous point. This (indicating) is the old Black Bear

mill, and this is the town of Black Bear here (indicating).

iQ. Mr. Merriam what did you say this was (indi-

cating)?

A. That is the overflow from the flume, the Penstock.

Q. What do you mean by the overflow?

A. Well when they are not using the water in the

pipe or there is too much they let it overflow.

Q. Have you measured it to ascertain how high that

overflow is? A. I have, yes, sir.

Q. How far the water falls? How far does it fall?

A. Two hundred and eighty feet.

Q. What is this, Mr. Merriam (indicating)?

A. That is a dam.

Q. What dam is that?

A. That is a dam from which the flume of the Hecla

mill starts.
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Q. Have you measured that to see how high it is?

A. No, I have not.

Q. Mr. MeiTiam was the point where Mr. Jones was

injured pointed out to you? A. It was, yes, sir.

Q. Just show the jury.

A. I have made a small cross there. It was in front

of that house (indicating,), not the exact point, but with-

in a foot or two of that house.

Q. Now, Mr. Merriam the ti'ack in this direction ap-

pears upon here as straight. Is that correct according

to the actual survey?

A. Yes, sir, right up here (indicating).

Q. For how far is this point clearly visible along

that track back this way (indicating), the Northern Pa-

cific track in the direction of Wallace?

A. That would be west—southwesterly.

Q. Southwesterly??

A. Six hundred and fifty to seven hundred feet.

Mr. BABB.—From where?

A. From the point where he was injured.

Mr. BUNN.—Well, the point that was pointed out to

you as where he was injured.

A. Yes, sir.

Q. You don't know where he was injured?

A. Only they pointed it out to me.

Mr. BABB.—Is there anything on that map to show

it?

Mr. G^RAY.—He has put a cross here.
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The WITNESS.—Here is where he was injured (in-

dicatin<i) and here (indicating) is where he was picked

up.

Q. 3Ir. Merriam from the point which was pointed

out to you as the point where he was struck to the

point where he Was picked up, how far is it?

A. One hundred and fifty feet.

Q. Which way do these houses along this track face?

A. They face the railroad track all of them.

Q. How far from the railroad track are they, Mr.

Merriam, are the front doors of these houses?

A. The^' are about ten feet and a half; they vary

from ten feet and a half to fifteen feet along there at

that particular point from the outside rail.

Mr. BABB.—What point is that you are referring to?

A. Along here (indicating).

Q. That is near the place of the accident?

Mr. GRAY.—The townsite of Gem. Mr. Merriam you

have been up through here. Here is the townsite of

Black Bear, which way does the fronts of those houses

face? A. They face the railroad track.

Q. How far are they from the railroad track?

A. They vary from eleven to fifteen feet. Some

along here may be a little more.

Q. Mr. Merriam in stepping out of the houses along

here through the townsite of Gem, through the townsite

of Black Bear upon what highway does the citizen who

dwells there step?
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A. Well, in some places on this side of the track

(indicating) they step on to the road.

Q. Upon which side of the track do you mean?

A'. Up here (indicating).

Q. Now, on the other side?

A. Well, they would step out on to the Northern Pa-

cific track.

Q. Have you had occasion to go up and down that

canyon more or less, Mr. Merriam?

A. Yes, sir, a gTeat deal in the last two years.

Q. Have you walked it any time up or down?

A. Yes, sir, a great many times.

Q. Where do you walk when going up or down the

canyon? A. I walk up the railroad track.

Q. What railroad track?

A. Well, it depended on what I was working at. If

I was going right through I took the Northern Pacific

track.

Q. Did you meet any people up that track as you

walked along it? A. Yes, sir.

Q. Mr. Merriam state to the jury what the commonly

used and customarily used highway for pedestrians is,

if you know, between the point here (indicating), say,

and the point here (indicating), which you have upon

your map. Where do people walk when they are walk-

ing up and down there?

A. Well in walking down from Burke or Gem or

Mace down to Wallace I have always seen them w^alk-

ing along the track, that is the Northern Pacific track,
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right there (indicating), especially when a shift is com-

ing off or when the youngsters are going to school.

Q. Children going to and from school walk along the

track, do they? A. Yes, sir.

Q. I will ask you what is the customarily and con-

stantly used highway along there for pedestrians?

A. Well, it is the track more than anything else, the

Northern Pacific track.

Q. Is there any road that furnishes a convenient

place to walk along there?

A. Well, there is a road there which is not

—

Q. Is it used generally by pedestrians and others?

A. It is some, but not so much as the track.

Q. Mr. Merriam, where are the stores that you spoke

of being situated up that canyon?

A. Well, down at Gem there are two stores—that

is, the White and Bender store and the postofi&ce—that

is a store; this (indicating) is a row of saloons, here

(indicating) is the Miners' Union hall and there are two

stores there (indicating).

Q. Now, in going down to these stores where do the

people walk?

A. They step right on to the track there.

Q. How many streets are there in the town of Gem

do you know?

Mr. BUNN.—That is objected to as incompetent and

immaterial, the statement of a conclusion and not the

best evidence.
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Mr. GRAY.—Do you know how many streets there are

in Gem?

Mr. BUNN.—^Same objection.

A. One.

The OOURT.— One moment. When there is an ob-

jection, don't answer. It might be relevant in view of

showing- that that is possibly the only place.

Mr. BUNN.—It is not competent and it is not the best

evidence and it is a conclusion. If he is going- to show a

city we want the municipality first and then the ordi-

nances and the occupation, the record of it.

(Objection overruled by the Court, to which ruling of

the Court, defendant by its counsel then and there duly

excepted.)

Mir. GRAY.—How many streets are there in the town

of Gem?

Mr. BUNN.—Same objection.

The COURT.—That is the same question he asked be^

fore and I overrule the objection to that.

(To which ruling of the Court defendant by its coun-

sel then and there duly excepted.)

Mr. GRAY^.—Answer that, Mr. Merriam.

A. There is one street.

Q. How many streets are there in the town or village

of Black Bear?
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Mr. BUNN.—Some objection, and that it is immate-

rial, not being the place of the accident or near it.

(Objection overruled by the Court, to which ruling of

the Court, defendant by its counsel then and there duly

excepted.)

A. There is one street in the town of Black Bear

that I know of. That is the street here (indicating).

Mr. GRAY.—You say what street?

A. This street along the Northern Pacific track.

Q. Does the Northern Pacific track run along that

street?

A. The road runs along the Northern Pacific track

through the town of Black Bear.

Q. I will ask you, Mr. Merriam, what occupies the

principal street or thoroughfare, if you know, of the town

of Gem and of the town of Black Bear?

A. Why the railroad track

—

Mr. BUNN.—I make the same objection.
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(Objection overruled by the Court, to which ruling of

the Court the defendant by its counsel then and there

duly excepted.)

A. The railroad track rung right up the street of

Black Bear and also of Gem with this exception (in-

dicating).

Mr. GRAY.—I offer the map which is prepared by Mr.

Merriam as an exhibit in the case.

Mr. BUNN.—I think we have no objection to the map.

It is correct is it, Mr. Merriam?

A. It is, yes, sir.

Q. From your notes of an actual survey?

A. From my notes of an actual survey.

Q. You made it yourself? A. Yes, sir.

The COURT.—It may be introduced as Exhibit "A."

Mr. GRAY.—Now, I ask you, Mr. Merriam, if you knew

—can you estimate the number of people who walk

up and down that track there every day?

A. It is pretty hard to estimate. I should say there

was more than a thousand.

Q. Now, Mr, Merriam, let me refer you once more to

the map, and to the point where you have marked "X"

as representing the place where Mr. Jones was hit, and

the "X" representing the place where Mr. Jones was

picked up? A. Yes, sir.

iQ. I ask you if at this point the railroad is as you



70 l^^orthcrn Pacific Railway Company

(Testimony of Cliarles V. O. :Meri'iain.)

have described it up that canyon, the customarily and

constantly used highway for passengers?

A. Yes, sir, it is; more so than the road.

Q. How do you know that, Mr. Merriam?

A. Well, I have watched them time and again com-

ing down from these tow'ns. They come around this

rock}' point (indicating), and this road here (indicating)

branches off and when it is dry it is- very dusty and

rocky, and when it rains it is very muddy, and slushy

and wet, and the track is handier and more convenient

and straighter, and they walk right down the track.

Q. How long have they been using the track as you

describe, to your knowledge?

A, To my knowledge over two years.

Q. Is the track of the defendant company fenced,

Mr. Merriam? A. No, sir.

Q. Have you ever seen or are there any signs or

warnings to people to keep off the track?

A. No, sir.

Q. I will ask you if you are familiar with the snow-

fall in that country? A. I am, yes, sir.

(2. In the winter time how much snow is there on the

ground, as a general thing in the canyon?

A. Well, the winters vary a great deal.

Q. Do you remember a year ago last winter?

A. A year ago last winter was quite a heavy winter

—

that is, around in the last part of January.

Q. Along about the first of February, do you remem-
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ber whether or not there was any snow in the Ooeiir

d'Alenes in that canyon? A. Yes, sir, there was.

Q. What is the fall of snow at times such as you have

described? What was it then if you remember approxi-

mately up there? Do you know?

A. Well, I know a little ways from there in the first

week in February there was a fall—I don't know

whether it was that fall or not, but it was four feet I

remember higher at the stake that I happened to be

than it was the week before.

Q. There is a good deal of snow up there?

A. A good deal, jeB, sir.

Q. Have you ever had occasion to go up the canyon

there when there was snow upon the ground in the win-

ter time? A. Yes, sir.

iQ. Did you ever notice about the road that you have

pointed out on the map, the condition of the road right

around here (indicating) at those times?

A. Yes, sir.

Q. What is this condition?

A. It is almost impassable.

Q. What is the condition of the railroad track at

that time?

Mr. BUNN.—What time?

Mr. GRAY.—Along about the first of February when

the snow is on the ground?

Mr. BUNN.—The first of February, 1904?
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Mr. GRAY.—You said you were up there in the first

of February, 1904, didn't tou?

A, I said I was up there about that time, around in

there; I don't remember whether it was the first of

February.

Q. I ask you the condition of the railroad track.

Mr. BUKN.—I object to it on the ground that it is

too indefinite. He does not state that he was there at

that time in that place or any particular place.

The COURT.—If he can't fix the time, I don't think he

can testify.

The WITXESig.—I can't.

The COURT.—If he doesn't know just what time he

was there. Do you remember anything about this part

of the road that they are asking about at that time?

A. Well, I know about that time; yes, sir.

Q. What do you mean by about that time?

A. . Well, I mean a year ago it was snowingi when I

was up there.

Mr. GRAY.—He said a minute ago it was the first

week in February. The object of this your Honor is to

show the condition

—

The COURT.—I understand the object of it. The

only thing is this, whether you want to prove the fact by

a witness who don't know definitely when you can prove

the fact by witnesses who do know.
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Mr. GRAY.—It doesn't make any difference. I can

proA^e it by some one else. (^ Mr. Merriam, have you

ever seen any other travelers than pedestrians along

that railroad track? A. Yes, sir.

Q. State what?

A. Well, I have seen hand cars and I have seen de-

livery—of course, nsed for delivery wagons, drawn by

horses up and down that track quite frequently.

Q. Have you ever seen anything else?

A. I have seen w^agons going up and down the track.

Q. Mr. Merriam, to the people who reside up along

these streets here, how are their gi'oceries, provisions,

and things delivered to them?

A. Why, the majority of their groceries are taken up

by White & Bender's teams.

Q. How does it get up there?

A. Well, they have a hand car which they drive up and

down the track,

Q. Well, now, their milk; how does that get to them,

and the butter and the meat, if you know?

A. The meat, I can tell about the meat; that is taken

up by a team by that road.

Q. How does the team take it up?

A. Well, they go up the road and at times up the

track, but they don't

—

Q. How is it hauled then? A. Not on cars.

Q. Delivery wagons?

A. Delivery wagons; yes, sir.
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Cross-examination.

(By Mr. BUXX.)

Q. Those people have a permit to go up there on the

track, don't they; those people with the cars?

A. I don't know, Mr. Biiun. I presume they have,

but I don't know.

Q. You have seen them pulling those cars with

horses along the track? A. Yes, sir.

Q. And you have seen them walking on the track?

A. Yes, sir.

Q. You have seen trains running on the track, too,

haven't you? A. Yes, sir.

Q. Which is easier to see—a train or a man?

A. I suppose the train is bigger.

Q. Do you remember particularly about the year

1904 as to whether it was a heavy winter or not?

A. Yes, sir; I do.

Q. Was it a heavy winter?

A. Along the first part of February, it began to snow,

a very heavy snow began; it wasn't heavy up until that

time.

Q, It wasn't heavy the first week in February, either,

was it? A. Yes, I think it was.

Q. Are you sure about that?

A. I am not sure enough to testify in the matter; no

sir,

Q. There wasn't any fence there along the track?

A. No, sir.
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Q. It was absolutely iuipracticable to put a fence there

as a uiatter of fact, wasn't it?

A. Why, I don't know.

Q. Don't 3'ou?

A. I don't know who would put it there?

Mr. GRAY.—We will admit that it is if you want us

to.

Mr. BUNN.—All right, sir.

Q, The place of the accident that you have marked

on the map I understand you was placed there because

somebody told you that that was the place?

A. Yes, that cross is merely made to locate the point

where I was informed this man was picked up.

Q. You didn't know where the accident w^as nor

where he was picked up yourself?

A. No more than that was pointed out to me; the

place was pointed out to me.

Q. Did the person who pointed that out to you help

you make this map?

A. Yes, not the map, the survey.

Q. I am speaking of the map. I don't mean the

notes that you took; I mean, did he help you make this

diagTam, this map?

A. They did that far; they helped me to make the

survey and the notes from which I compiled the map.

Q. They didn't help you compile the map?

A. No, sir.

Q. After the notes were finished? A. No, sir.
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Q. I presume that person is familiar with the scale

of the map, is he? A. Yes, sir.

Q. What scale is that?

A. One hundred feet to the inch.

Q. One hundred feet on the ground will appear on

that plat as one inch, will it? A. Yes, sir.

Q. Was this person that told 3'ou where that point

was an engineer? A. Xo, sir.

Q. Was he working- under you, under your direction

as an engineer? A. Yes, sir.

Q. In what capacity?

A. Well, he was holding the tape for me, carrying the

tape.

Q. What is his name, Mr. Merriam?

A. Mr Featherstone.

Q. Judge Featherstone? A. Yes, sir.

Q. Of counsel for plaintiff? A. Yes, sir.

Q. Did Judge Featherstone tell you that he saw the

accident?

A. No, sir; he didn't tell me anything about it.

Q. He didn't tell you that he saw the place where

Mr. Jones was struck, did he? A. Xo, sir.

Q. But he told you where it was and you got your

information from him and you put it on this map?

A. Yes.

Q. Is that tlie way you got it? A. Yes.

Q. You don't know who he got it from, do you?

A. Xo, sir.

Q. Did Mr. Featherstone tell you where he oof liis
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information reo'ardiuj^- the point of accident and the

point to which Mr. Jones was dragged?

A. No, sir.

Q. Yon don't know how reliable that information was

or is?

A. No, sir, no more than that we surveyed it just

as it was shown me.

Q. Now, in regard to people walking up and down

there, Mr. ]Merriam, there are tw^o railroad tracks there

are there not? A. Yes, sir.

Q. How far apart are they at the point where you

have marked the point of accident?

A. About fourteen feet from center to center.

Q. You say there is a road there, too?

A. Yes.

Q. How far is that road from the railroad track?

A. At that particular point, Mr. Bunn?

Qi. Yes, right along there.

A. About eighty feet.

Q. Eight? A. Eighty.

Q. Right at the point of accident? A. Yes, sir.

Q,. How wide is that road?

A*. Well, it is a little wider here (indicating) than it

is further on. It is pretty hard to tell what the road

is.

Q. Well, tell us about what is the width of the road

itself? A. Along here it is only

—

Q. Please don't say "here." Tell us so that the sten-
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ographer can get the point that you mean. He gets

nothino- from that.

A. Yes. Well, running through the town of Gem

between the houses and the track it is about eight to

ten feet wide.

Q. About how wide is the road about the point oppo-

site from where vou have it marked "place of accident."

A. Well, that is an open spot there and the road is

not much wider but they go—they turn in here (indicat-

ing) once in a while and it makes it—it is hard to tell

how wide it is, but it is not very mucli wider there than

it is here (indicating); probably fourteen or fifteen feet

wide, the road itself.

Q. About fourteen or fifteen feet wide at that place?

A. Yes, sir.

Q. Now, you say there is eighty feet between the

railroad track and the road there? A. Yes, sir.

Q. What kind of country is that, what kind of a sur-

face—level or hilly in there, or a gulch or anything?

Tell us about it.

A. It is hilly in here. This road at this spot (indi-

cating) is a little higher than it is here (indicating), but

not much. It goes up a little here (indicating) on the

hillside. This in here (indicating) is a sort of hilly

slough. That is filled in with rubbish.

Q. Try and don't say "this here" any more than you

can help. I know it is hard, but avoid it.

A. Excuse me.

Q. Tell us about the nature of the surface of the
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oround between the railroad track and the road at about

the place that you have marked "accident"?

A. Well, immediately in front of the point marked

"accident'' it is fenced in by these houses.

Q. Show me where you have put the cross?

A. T?ight here (indicatinji,) in front of this house.

Q. Sihow me where the Frisco boardin,i»-house is.

A. Well, I believe this ( indieatiufi) Avas the Frisco

boarding-house. It has been so lone: since we have used

tliat that I don't know which was the Frisco boarding-

house.

Q. Wasn't the Frisco boarding-house right opposite

the depot platform?

A. I couldn't say which one of those was used as the

Frisco boarding-house.

Q. Now, where is Gem on this plat.

A. Well, it extends indefinitely from

—

Q. Put your pointer on where Gem is?

A. It extends indefinitely from this point (indicat-

ing); sometimes we call this Frisco; but it extends clear

down here (indicating) and also extends half a mile fur-

ther down to the old toAvn of Manchester.

Q. From the point of the curve which is east of that

cross how far in a westerly direction is that railroad

track of the Northern Pacific—or was it rather—Febru-

ary 4th 1904, on a tangent, that is, a perfectly straight

line? A. About 950 feet.

Q. Nine hundred and fifty feet of a straight track in
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a westerly direction from the point of the curve just

east of the cross? A, Yes, sir.

Q, How far is the creek from the Northern Pacific

track at the point of the cross?

A. The creek is about 35 feet.

Q. Now, from the other cross?

A. It is about 7 feet; a little less than 70' feet.

Q. How far is the first cross from the place where

that water falls into the creek?

A. About 150 feet.

Q. One hundred and fifty? A. About 140.

Q. How far is the first railroad station or platform

east of the cross that you have got there?

A. The first station is at this point (indicating) on

the map opposite the last end of this row of houses. It

is from this point (indicating) about 1400 feet?

Q. That is considerably over 80 rods?

A. Yes, sir.

Q. And as I gather from your map the first cross is

not at a place where the mountain comes abruptly right

down to the track? A. No, sir.

Q. But the base or foot of the mountain is from 20

to 100 feet away from the track?

A. Yes, sir, about that.

Q. Now, how far is the O. R. & N. track at the first

X or cross from the Northern Pacific? What is the dis-

tance between the centers?

A. About fourteen feet.

Q. Between the centers of the tracks?
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A. Yes, sir.

Q. Is that true at the second cross or jnst abont?

A. Jnst abont. TheA^ are parallel along in there.

Q. What, if anything, is between the two tracks

from the second cross westwardly to the depot platform

at the Frsico boarding-honse?

AL There is nothing between the tracks.

Q. What is the nature of the surface of the ground

between the two tracks?

A. The ordinary surface between the ordinary road-

beds in a double track system.

Q. One track is not higher than the other particularly

at that place?

A. The Oregon Eailroad and Navigation Company

is, I believe, a little higher than the other.

Q. An inch or two perhaps?

A. I think perhaps nearly a foot.

Q. Nearly a foot higher? A. Yes, sir.

Q'. That is the surface of the ground between the

tw^o tracks all along there from the boarding-house plat-

form up to the second cross is practically level like an

ordinary double track railroad?

A. With that exception.

Q. With the exception that the O. R. & N. is a little

higher? A. Yes, sir.

Q. Was the O. R. & N. running trains on that line at

this time? A. At what time was that?

Q. Along in February, 1904?

A. Were the O. B.. & N. running their trains?
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Q. Yes; were they using their track then?

A. Yes, sir.

(}. Do you know how many trains a day they ran up

and down there along about that time?

A. The ore train goes at seven o'clock.

Q. From where to where?

A. It goes from Wallace to Burke. That is the ore

train. It goes at seven o'clock in the morning.

Q. The empty cars come up to the ore-house of the

Tiger-Poorman? A. Yes, sir.

Q. Then when is the next train after that again?

A. From 9:20 to 10:20.

Q. A. M.? A. Yes, sir.

Q. What train is that?

A. That is the passenger train?

Q. Eunning from where to where?

A. From Wallace to Burke.

Q. When is the next regular train?

A. The next regular train is 1:40 P. M., passenger

train?

Q. Where does that run to and from?

A. Going from Wallace to Burke.

Q. In the same direction as the last one you men-

itoned? A. Yes, sir.

Q. That makes three trains going up from Wallace

to Burke. Now, then, when does the next train pass

over the O. R. & N. from Wallace to this place?
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A. I don't believe there is another regular train that

(lay.

Q. Aren't tliero trains comino- clown from Burke to

Wallace? A. Yes, the trains come back again.

Q. They don't continue to go up to Burke?

A. They go to Burke and return.

Q. That makes six regular trains that you know of

at that time running over the O. K. & N. passed this

place? A. Yes, sir.

Q. Then I presume there were extras and engines?

A. Yes, sir.

Q. And dump cars? A. Yes, sir.

Q. Hand cars, push cars and everything in that line

running over that line at that time. Were the North-

ern Pacific running trains over their line then?

A. They were, yes, sir.

Q. How many? When was the first one?

A. The first one goes up to Burke at five o'clock;

that is the ore train; goes up at five o'clock and returns.

Q. A. M.? A. Yes, sir.

Q. I am speaking of the regular trains this time.

When is the next one?

A. There is one goes at 8:30 to Burke.

Q. A. M.? A. 8:30 A. M. to Burke and return,

Q. W^hen is the next regular train?

A. The next one, I believe, it is 2:30 or 2:45.

Q. P. M. ? A. P. M.
;
goes to Burke and returns.
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Q. Is there another one? When is the next one after

this?

A. That train comes down pretty late. I don't

know. That is all the regular trains that are due there.

Q. That comes down late in the evening, the one

ihat goes in the afternoon.

A. Yes, sir; I might hare made a mistake in the time

of that one but I think that is 2:30.

Q. Are there any trains in the afternoon going up

and down?

A. There are quite frequently specials.

Q. When do they run those, every Saturday night?

A. They run them every Saturday night and when

tliere is theaters or any unusual event in Wallace or

Burke either one, they run a special train.

Q. Tell the jury about that. What do they do on

those occasions.

A. They run a train, some times a special train to

Burke.

Q. From Wallace?

A. From Wallace, if there is anything going on, any-

thing special going on in Burke or ^lace or Black Bear.

Very seldom in Mace or Black Bear; generally Burke.

Occasionally they run a special train from Burke ancf

the canyon down to Wallace and return.

Q. If they are going to run a special up from Wal-

lace after the theater they generally run the special
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down from Bnrke before the theater and brino- the peo-

ple down, don't they?

A. No, sir, the Northern Pacific train waits nntil a

late hour,

Q. They wait for them? A. Yes, sir.

Q. Then they do run a train down?

A. They run a train down but it is not a special.

Q. They hold the regular, that waits until late in

evening? A. Yes, sir.

Q. I think you said they run push cars, hand cars,

dump cars and all that sort of stuff?

A. Yes, sir, and occasionally work trains.

Qi, And work trains? A. Yes, sir.

Q. This point that you speak of here that is shown

on the map is between Wallace and Burke, is it?

A. It is between Wallace and Burke, yes, sir.

Q. You are a civil engineer. Will you tell us how

much higher Burke is than Wallace, the altitude?

A. I think it is just a thousand feet.

Q. Can you tell the jury how far it is from Wallace

to Burke? A. Six miles.

Q. In six miles they rise a thousand feet or more, do

they? A. Yes, sir.

Q. What gTade does it make that railroad on an

average?

A. About three and a half per cent it w^ould be. A

thousand feet in six miles would be 166 feet in a mile.

Q. About three and a half to four per cent?
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A. About three and a half per cent.

Q. That is considered a very heavy gTade, is it not,

in railroad operations? A. Yes, very heavy.

Q. Do you know any other jjrade as heavy as that

on regular railroads in this country? A. Yes, sir.

Q. Where? '

A. Well on the narrow gauges in the mountains.

Q. I say regular railroads—standard gauge rail-

roads?

A. No, sir, I don't. I think three per cent is gener-

ally considered a pretty heavy grade.

Q. Is it easy work for an engine to pull a train of

cars up that grade?

A. No. Well, they make it pretty easy work. They

put in lots of coal. It is not a question of hard work;

it is a question of coal. If they put in plenty of coal

they will go up there easy enough.

Q. Do you think they will go up as easy as they

would if it was level?

A. No, sir, I don't—yes, I think it would be as easy,

but it would take more coal.

Q. It is a question of coal?

A. Just a question of coal
;
yes, sir.

Q. Don't you think it is a question of the power of

the engine, the kind of an engine and its steaming abil-

ity? A. Yes, it is a question of power.

Q. If you put a teakettle full of coal it wouldn't

pull the train up there, would it? You have seen trains
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piilliug- up there time and time again, puffing an snorting

and making a noise, have jou not? A. Yes, sir.

Q. You think tliere was fourteen feet distance from

center to center of those two railroad tracks?

A. Yes, sir.
]

Q. What would tliat make the distance from the

ends of the ties of one of the railroads to the ends of the

ties on the other railroad about?

A. Well, let's see; two feet four from center to cen-

ter, that would be four feet eight, and I should judge

these ties extend a foot and a half, and two of those

would make three feet, that would make seven feet

eight. Let's see—^four feet eight, did I say? Seven

feet eight. That would be six feet four inches between

the ends of the ties.

Q. Six feet four inches between the ends of the ties?

A. Yes, sir.

Q. I will ask you once more—I asked you before

—

something was said about Mr. Jones walking from Gem

up to this point. Tell us the exact distance from Gem

to this point, where you have got the cross on the map?

A. Well, what do you call Gem?

Q. Well, that is what I don't know. It was stated

in the opening statement that the man had walked from

Gem up to this point.

A. W^ell, Gem is generally considered to be the busi-

ness portion of the town down below here, and taken in

that way, I presume they generally figure when they
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say from Gem to Wallace or Burke they mean from the

postoffice.

Q. About how far is it from the postoffice up to this

place, say?

A. AVell, the postoffice as it was then is burned down

now, but as near as I can remember the postoffice was

right at this point in the curve here, about there (indi-

cating.)

Q. Well, answer the question now. About how far

is that from your cross on the map?

A. About two thousand feet.

Q. And how far is it from the depot platform at the

Frisco boarding-house to the second cross?

A. To the second cross, you said?

Q. Yes, please; to those platforms?

A. Five hundred and eighty feet, I believe. I had

measured to the first cross in the last statement that

1 made.

Q. Do you know whether the trains stop at that plat-

form? A. I have seen them stop there; yes, sir.

Q. Do they always stop?

A. Xo, not unless there is somebody waiting there.

Q. They stop if there is a passenger waiting or if

somebody wants to get off? A. Yes, sir.

Q. What is called a flag station?

A. I don't know whether they stop or not if anybody

wants to get off, but I believe they do.

Q. You don't know whether it is a regular stopping

place?
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A. No, it hasn't got the distinction of a depot, but

they do stop there Avhenever anybody flags them.

Q. Where is there a platform or place that has the

designation of a depot at Gem?

A. White & Bender's platform there and the post-

office. .... I

Q. W^here?
j

A. The postoffice is right next to White & Bender's.

Q. Where is ^A'hite & Bender's?

A. The last store here (indicating).

Q. The last store? A. Yes, sir.

Q. How far is that depot from the first cross?

A. Two thousand four hundred and thirty feet.

Q. Is there any depot platform or platform between

the White & Bender platform and the one at the Frisco

boarding-house?

A. No, there isn't; none vrhere they stopped.

Q. Is there any platform or place where the train

stops between the Frisco boarding-house platform and

the further place that you have marked "X"?

A. Is there any further station between those two

points that you have spoken of?

Q. Yes. A. No, sir; there isn't.

Q. Do you want to explain something?

A. I am speaking, and I presume you are, of this

track alone (indicating)?

Q. Yes, the N. P. track, I speak of.

A. Yes, sir.
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Q. And there is no stopping place between the White

& Bender platform and "X"? A. Xo, sir.

Q. And this is not a regular stopping place, but is a

flag station if anybody wants to get on?

A. Yes, sir.

Redirect Examination.

(By Mr. GRAY.)

Q. Have you placed on the map the arc lights there

about the Frisco?

A. I have put dots there where two of them are.

Q. Where is that?

A. There is one of them right there (indicating), and

there is another at this point (indicating) right by the

platform. Here is one right opi^osite the angle of the

mill, and there is another right there at the depot plat-

form (indicating); one right by the platform on the O.

R. & N. track, and one right opposite the west end of

the mill. It is nearly seventj' feet north of that.

Q. Mr. Merriam, I will ask you, counsel for defendant

has spoken of a space between the O. R. & N. and North-

ern Pacific tracks at or about that point?

A. Yes, sir.

Q. Is that ever used as a highway by people walking

along there? A. I never saw them.

Excused.

Adjourned until May 11th, 10 A. M.
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May 11th, 1905, 10 A. M.

Court met pursuant to adjournment.

Mr. GRAY.—If your Honor please, there is one thing

in stating- my case to the jury yesterday. I did not

read the complaint; but if there is any question about it

I would ask the privilege of reading the complaint to the

jury. Have you any objection, Mr. Babb?

The COURT.—I don't think there is any question

about it.

Mr. GRAY.—I don't think so either.

The COURT.— I don't think it is customary to read

the complaint?

Mr. GRAY.—^That is my understanding.

The COURT.—The fact is it is always better to state it

if you want them to understand it.

Mr. GRAY.—That is true.

Mr. BUNN.—You will have to take an extra hour to

read the complaint.

T. M. BERiNlARlD, sworn on behalf of defendant, tes-

tified as follows:

Direct Examination. '

(By Mr. GRAY.)

Q. State your name, age, residence and occupation.

A. T. M. Bernard; residence, Wallace, Idaho; occu-

pation, photographer.

Q. How long have you resided there?
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A. In Wallace fifteen years.

Q. Are you acquainted with what is known as Can-

yon Creek? A. I am.

Q. Describe it please, state what it is.

A. It is a gulch or canyon extending from the south

fork of the Coeur d'Alene River on eastward to the

Montana line to the Bitter Root mountains.

Q. What is situated in along through that country

or gulch?

A. Towns, mines, railroads, wagon roads.

Q. Generally give me your idea, how wide it is, Mr.

Bernard. A. From Wallace you mean?

Q. Yes, how wide it is.

A. From Wallace to Gem I suppose it is from one

or two hundred feet up to half a mile. From Gem up it is

from a hundred to three or four hundred feet.

Q. What is situated along that canyon, Mr. Bernard?

A. There are mines, homes; there are towns, broadly

speaking, and industries.

Q. What towns?

A. The town of Gem, Frisco, I suppose it is to be

called a town. Black Bear, Mace and Burke.

Q. Roughly, how many peoj^le are there living in that

canyon?

A. I should think there were about four thousand

or a little better.

Q. How long have you been familiar with Canyon

Creek?

A. Eighteen years.
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Q. Have you passed up and doAvn it?

A. Many times.

Q. During how long a period of time?

A. Well, from two or three times to fifty times, for

the past eighteen years
;
possibly a hundred times.

Q. That is during each year?

A. During each year.

Q. Mr. Bernard, I will ask you what the commonly

used highway for pedestrians is up and down that can-

yon? '

A. The railroad tracks are principally used by ped-

estrians.

Q. iWhat railroad tracks?
;

A. The Northern Pacific and the O. R. & N.

Q. Whereabouts on these tracks did the people walk?

A. Between the rails as a rule and all over, on all

sides of the track so far as that is concerned?

Q. Principally where?

A. Well, between the rails, I suppose. That has

been my observation.

Q. Have you frequently w^alked up and down the

canyon? A. I have, many times.

Q. Where did you walk?

A. My favorite spot was between the rails unless I

was with a crowd. Sometimes I got on the ends of

the ties. ;

Q. I will ask you if you know what the customarily

and constantly used highway for all of the people or
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the great majority of tlie people residing trp there in

going to and from the different points along the canyon

is? A. The railroad track.

Q. What railroad track?

A. The Northern Pacific and the O. R. & N.; the

Northern Pacific more particularly.

Q. Do you know, Mr. Bernard, the situation of the

houses and buildings along the canyon with reference

to the railroad tracks of the Northern Pacific Company?

A. I do.

Q. Just tell what tliat is.

A. They are usually facing the track from either

one side or the other. If they are next to the creek why

many of them are built over the creek, and then they

are facing the track to the west; and if they are next

to the hill they are built up against the hill wherever

there is room enough and facing the track on the othei-

side.

Q. How far is it from the front doors of those houses

to the railroad track?

A. 'Well, I should judge from ten to twenty-five feet

as a general rule.

Q. From the front doors of those houses are there

any walks or passageways built?

A. There are usually; there are walks built from

the front doors of the houses to the track.

Q. For what purpose?

A. To walk on, I presume.
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Q. And where from there? A. From the house.

Q. To where? A. To the track.

Q. Are they built from the house to the track for

tlie purpose of stepping out from the houses onto rail-

road trains? A. No.

Mr. BUNN.— I think that is objectionable. It is a

statement of a conclusion, and immaterial and irrele-

vant.

The COUKT.—Well, he may state the facts and then

the jury may judge what they are for.

Mr. BUNN.—Yes.

The COURT.—I understand there are stations here?

Mr. BUNN.—There at different places.

Mr. GRAY.—I will ask that question. Q. Are there

stations at each of these places where the walk goes

from the front door out to the railroad track?

A No, there are not.

Q. Does the train stop at these places where these

sidewalks or walks are built from the front doors up to

the railroad track?

A. Not excepting at their regular stopping places

where it should happen to be that way.

Q. Are all these places regular stopping places where

the walk is built from the door?

A. They are not.

Q. How many regular stopping places are there be-

tween Wallace and Burke?
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A. On what road, the Northern Pacific?

Q. The Northern Pacific.

A. They will stop at Manchester, thong-h it is not a

regular stopping place unless there are passengers.

Gem is a regular stopping place. Frisco, I don't know

whether it is a regular stopping place or not, although

they usually stop at that point. Black Bear they al-

ways stop, and at Burke.

Q. I will ask you if you have been on Canyon Creek

recently, and for what purpose?

A. Yes, sir, I have been on Canyon Creek recently.

Q. How recently? A. Sunday.

Q. What have you been up there for recently?

A. On the 7th of April I was there.

Q. For what purpose?

A. For the purpose of making some pictures.

Q. Have you those pictures with you?

A. I have.

Q. I will hand you this picture and ask you what

that represents?

Mr. BUNN.—Let us see it, will you, please, Mr. Gray?

Mr. GRAY.—Yes; all right, Mr. Bunn.

A. That is the main street

—

Mr. BUNN.—Just a moment.

A. Excuse me.

Mr. GRAY.—State what it is.

A. This is the main street of Black Bear along the
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line of the Northern Pacific tracli, beginning imme-

diately above and northeast; I believe the direction is,

from the rocky point where the old Frisco powder mag-

azine is situated.

Q. Can you point to the map here and show just

where that picture was taken?

A. I don't know that I can. I never have seen the

map.

.

Q. Well, never mind then.

A. I presume I could locate it.

Mr. GrEAY.—I would like to offer this in evidence as

Exhibit "B."

Mr. BUNN.—We object as incompetent, irrelevant and

immaterial, as not having been taken at any period near

time of the alleged accident, and as having no reference

whatever to the place of the accident, being a quarter or

a half mile beyond and around the curve at the rocky

cut in the line, not exemplifying in any way the situa-

tion involved in this action.

The COUET.-^What is the object of it?

Mr. GRAY.—The object is to show that these railroad

tracks, or the point along there, is constantly and cus-

tomarily used as a highway, and showing the relation of

the track to the homes along that canyon. We will con-

nect it up showing that at the time of the accident it

was in practically the same condition as it is to-day.

The COURT.—How far is this from the scene of the

accident?
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Mr. GRAY.—I don't suppose it is over 400 or 500 feet.

(Objection sustained.)

(Said photograph was marked E:s:hibit "B.'')

Mr. GRAY.—Q. I now hand you a photograph and

ask you to state what it is?

A. This is showing the main street of the town of

Black Bear, looking southwest, beginning at the post*

office, looking toward the P^'risco mill flume.

Q. I will ask you what you have in the street there?

Mr. BUNN.—I object to that question, particularly to

the use of the word street.

Mr. GRAY.—Well, the highway, we will call it.

3Ir. BUNN.—That is incompetent, irrelevant and im-

material and no municipal corporation has been shown

and no street shown.

The COURT.—I think that objection is most too tech-

nical. He means the passageway there, whatever it is.

Mr. BUNN.—Let him say what he means. ''Street"

means something.

Mr. GRAY.—Highway, passageway, street.

Mr. BUNN.—And the further objection that the pic-

ture speaks for itself.

The COURT.—No. I think the witness may explain

it. I will overrule that objection. Let him tell what

it is.



vs. Harry S. Jones. 99

(Testiinouy of T. M. Bernard.)

(To wliicli riiliiio' of tho Court the defeudaut by its

counsel then and there duly excepted.)

A. We have the railroad track, delivery wagons, men

on foot, and men on horseback.

Q. Where are the men on foot and horseback?

A. Along the line of the track. There is one man in

the center of the track; one man with one foot appar-

ently on the rails of the track.

The OOURT.—I think that is for the jurors.

Mr. GRAY.—^I ask that this be marked Exhibit "C,"

and introduced in evidence.

Mr. BUNN.—I object on the ground that it is incom-

petent, irrelevant and immaterial, and not relating to

or having any connection with the point or immediate

vicinity of the point of accident, and that it is not shown

to be the photograph of any such point or place at the time

of the accident, or within a reasonable period before or

after.

Mr. GEAY.—^We will connect that up.

The OO'URT.^How near is it to the—

Mr. GRAY.—It is looking right down toward the point.

Mr. BUNN.—The same place the other was up in the

townsite of Black Bear.

Mr. GRAY.—It is looking from this point down to the

place where the accident occurred.
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The COURT.—How near to the accident?

Mr. GRAY.—I should say that the end of the photo-

graph was within fifty feet of where the man was picked

up. I can^t say exactly.

The COLTRT.—If it is that close, I will permit its in-

troduction.

Mr. BUNN.—I would like to have some evidence of

that fact.

Mr. GRAY.—All right.

Q. Mr. Bernard, I will call you to the map here.

Now, this map is upon a scale of 100 feet to the inch,

and Mr. Jones was picked up about this point; it is

assumed that he was. We will have to prove that, of

course, later. How far is the lower end of that picture

from that point, would you judge?

A. From this point (indicating)?

Q. Yes.

A. I should judge it was about here (indicating).

Q. How far would that be?

A. Across the gulch it would be probably 150 feet

there, and on the side where it is—it is right practically

at the rocky point, or this point here (indicating) where

the curve is made in the road,

Q. At the point across the gulch, how far up or down

the canyon is that from that "X"?

A. I can only approximate it, but I suppose about

150 feet.
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Q. I mean up or down the canyon, not across the

canyon.

A. You mean in a line; the direct line in which the

photograph is made it would probaibly be within fifty

feet of it.

Mr. GRAY.—Now, I offer it.

Mr. BUNN.—I would like to ask the witness one or

two questions before the photograph goes in if your

Honor will permit it.

Mr. GRAY.—I have no objections.

Mr. BUNN.—^Q. Where is the place shown at the bot-

tom of this photograph, isn't it up in the town of Black

Bear?

A. Oh, this is right at the post-office.

Q. Yes. Now running right through this picture as

you look toward the further end all you can see on that

picture is these houses and buildings in the town of

Black Bear, isn't it?

A. Well, you see the hill on the opposite side?

Q. Yes, you see the mountain over here, but that is

all you do see, isn't it?

A. And the valley, you see the tracks.

Q. You don't see any part of the railroad track or

tracks within 300 or 400 feet of this point of the acci-

dent, do you?

A. Well, I couldn't say as to the distance. This line

right here (indicating) is about where you can see the

tracks to.
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Q. That is the line parallel with the railroad track,

leaving that railroad track at the point where my pencil

is?

A. Yon would liave a distance of about eight feet.

Q. The width of the view of your machine?

A. About the point.

Mr. BABB.—East of the point of the accident?

Mr. BUNiN.—Now, I will ask your Honor to look at

the photograph in view of that question.

The COURT.—I think I understand it. He said this

was looking down the street, and this point here on the

turn is where the accident occurred.

Mr. GRAY.—That is correct.

Mr. BUNN.—The point of the accident is not in the

picture within a long distance.

The COURT.—The point of the accident is on the ex-

treme right where you can see on this picture.

Mr. BUNN.—This point is beyond the point of the ac-

cident, and the train came from the other direction and

has absolutely no relation whatever to this case or

anything connected with it.

The COURT.—The pictures shoAv the line of houses

within a short distance of where the accident occurred,

Mr. BUNN.—^But beyond it.

The OOURT.-^Well, it show^s off though on the poini

of the hill. I think that is near enough to be admitted
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Mr. BUNN.—That is east of it, when the train is ap-

proaching* from the west.

The COURT.—I will admit that.

(To which ruling of the Court defendant, by its coun-

sel, then and there duly excepted. Exhibit "D.")

Mr. GRAY.—Mr. Bernard, I hand you here a picture.

Will you state where that is in the canyon?

A. This picture was made directly opposite and a

little above—you might say directly opposite the dis-

charge of the Frisco flume and at a point on the O. R.

& N. track showing tlie Northern Pacific track and look-

ing toward the gulch, showing the houses opposite the

Northern Pacific track.

Q. Where is that taken Vvith reference to the point

which was pointed out to you as the place where the

accident occurred?

A. I suppose about 30 or 40 feet; I have not marked

it here, but at the end of this sidewalk where the double

houses are is the point that was designated to me as

the place where the accident occurred.

Q. The point is shown upon the picture?

A. At the end of this sidewalk.

Q. Will you mark that with an "X" here as the place

that was shown to you?
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A. Will I mark it on the track or on the sidewalk?

Q. On the track.

(Witness does so.)

Mr. GRAY.—I offer that picture in evidence.
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Mr. BUNN.—I object on the gTonnd that it is incom-

petent, irrelevant and immaterial. The place of the ac-

cident has not been fixed. The witness has no knowl-

edge whatever on the subject, and especially marking

the photograph by a witness who has no knowledge on

the subject. The photograph I concede might be admis-

sible later in the case if the place of the accident had

been identified; but I don't approve of the upside down

method of interjecting this testimony in the record.

There has been no showing of where the accident oc-

curred. But two witnesses have now been put on. I

did not want to object to the first, but I do object to

the continuation of putting in the plaintiff's testimony

before the point of accident has been fixed at all except

as hearsay.

The COURT.—I think it would have been better of

course to fix the point of the accident, but it is a very com-

mon mode of examination.

Mr. GRAY.—^These men are very busy and want to

get away.
;

The COURT.—Of course that will have to be con-

nected.

Mr. GRAY.—Certainly.



110 Northern Pacific Railway Company

(Testimony of T. M. Bernard.)

The COURT.

—

Hy witnesses who know it. I overrule

the objection.

(To which ruling of the Court the defendant by its

counsel then and there duly excepted.)

Mr. BUNN.—If your Honor please, I wish to withdraw

that statement where I said I might concede that it

might become admissible. I did not mean to get that

statement in the record. I want to reserve all excep-

tions and waive none of them.

The COUET.—Yes.

Mr. GRAY.—^Here is another photograph. State

what that is.

A. This is a photogTaph taken from the upper end of

Gem looking up the Northern Pacific and the O. R. & X.

tracks toward the town of Black Bear, shoAving the

Frisco mills and boarding-house and platform called

a depot where the trains stop.
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The COURT.—Where ou the map is that?

Mr. BUNN.—^Taken from where, Mr. Bernard?

A. Taken in the town of (leni. One town begins,

Frisco^

—

Q. You mean where the buildings begin?

A. Yes; down where the buildings begin. I can't

place this exactly. Here (iudicating) is the Frisco mill.

This was taken showing the Frisco mill. I should sup-

pose—well, I can't tell on this map; I am not familiar

with it. It is in this point here (indicating). The pic-

ture shows for itself exactly what it is. It shows the

Frisco mill, shows the boarding-house and it shows the

tracks. It shows the electric light posts.

Q. Where is the Frisco boarding-house?

A. Right here (indicating). That is the boarding-

house.

Mr. GRAY.—Is that close enough?

Mr. BUNN.—Yes, that is close enough. I only ob-

ject to that picture on the ground that it was not taken

at or near the time of the accident.

The COURT.—The objection on that ground is over-

ruled.

(To which ruling of the Court the defendant by its coun-

sel then and there duly excepted. Exhibit "E.")
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Mr. GRAY.—What is the picture that you now have,

Mr. Bernard?

A. The picture I have here is a photograph taken

from directly above the rocky point where the turn of

the Northern Pacific and O. R. & N. Railroad comes,

showing the discharge of the Frisco flume, and the dump

of the Hecla mill, or the old dump of the Hecla, looking

down the tracks showing the town of Gem and showing

the Northern Pacific and O. R. «& N. railroads.

Q. Does the point which was pointed out to you as

the place of injury shown upon there?
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A. It is.
'

\

Q. Mark it with an "X."

Mr. BUNN.—^I make the objection that it was not

taken at or near the time of the accident, and the fur-

ther objection that 3-on have the witness place a cross

upon the picture when he knows nothing about where

the accident occurred.

(Objection overruled. To which ruling of the Court

defendant by its counsel then and there duly excepted.)

(Said photograph is marked Exhibit "F.")

Mr. GRAY.—This picture is what?

A. This is a general view of the town of Black Bear

from the rocky point below the town looking north, and

I suppose a little east, showing the entire town, but

the No. 6 Federal tunnel.

Q. The extreme point here is how far from the point

that was pointed out to you as the place of injury?

A. Well, I would only have to approximate that.

Q. Yes. A. Possibly 75 feet to 100.

Mr. BUNiN.—Is that your guess?

A. That is a pure guess, yes, sir.

Mr. BUNN.—I move to strike it out.

Mr. GRAY.—I asked him to approximately state the

distance.

Mr. BUNN.—He says it is a pure guess.
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The WITNESS.—I know the distance, but I didn't

measure it. I couldn't state it positively unless I meas-

ured it.

Mr. GRAY.—In your judgment that is the distance?

A. In my judgment that is the distance.

Mr. GRAY.—I offer the photogTaph.

Mr. BUNX.—I object to the photograph on the

ground that it was not taken at the time or near the

time of the injury; but it has not been shown that the

place was the same then as it is now; that it appears

that this is a photograph of the town of Black Bear,

which is further along up the track and east of the place

of accident, and is not concerned with any place or point

or feature of the situation that is in question in this

case. You might as well have a photograph of Burke

or of Mace and Gem and all the other places up that

canyon as to introduce that one.

The COURT.—The objection will be sustained. I

don't think that would be relevant, Mr. Gray.

(Said photograph is marked Exhibit "G.")

Mr. GRAY.—I will ask you, Mr. Bernard, if the con-

ditions at the time that these photographs were taken

were the same as upon the night of the 4th of February,

1904, if you know?

A. As far as I know they were; there was snow.

Q. Are you familiar with that country up there and
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with tlie eanvon and tlie points licre these })ie1ui'es were

tal^en on the 4th of Febrnary, 1901?

A. I can't say that I was tliere at that time. As a

general thing- 1 am familiar with the canyon at all times

of the 3'^ear.

Q. Abont that time, and there has been no radical

change.

A. No changes last year particularly; some building.

Q. Mr. Bernard, I will ask you if you know the dis-

tance in elevation betw^een the O. R. & N. track and the

Northern Pacific track at a point about opposite the

point which was shown to you as the place where the

accident occurred?

A. I don't know the exact point. I can approximate

it on that very closely.

Q. What would it be?

A. I should think it would be a little over two feet.

Q. Is the ground in between the two tracks ever

customary or constantly used as a highway?

A. It couldn't reasonably be used at that point be-

cause of its being sloping.

Q. Which is the higher?

A. The O. R. & N. track.

Q Is higher?

A. Is the higher of the two. The pictures show it

to be higher.

Q. Do you know how the children go to and from

school and to and from their homes?
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A. Usually on the tracks.

Q. What tracks? A. The railroad tracks.

Q. Of what companies?

A. The Northern Pacific and O. R. & N.

Cross-examination.

(By Mr. BUNN.)

Q. Are you a photographer? A. Yes, sir.

Q. You took these pictures, did you?

A. I did.

Q. When? A. The 7th day of April.

Q. Of what year? A. This year.

Q. Do you know when this accident is alleged to

have occurred?

A. Well, something over a year ago, I understand.

Q. A year ago last February, wasn't it?

A. That is my understanding.

Q. Were you asked to take any photogra^Dhs of the

situation shortly after the accident occurred?

A. I wasn't.

Q. You were not asked to take the photographs until

a 3^ear and a quarter after the accident occurred?

A. It was some time before I made this one.

Q. Did you put that wagon and horse in there so

that the picture would show it? A. I did not.

Q. Was there any man driving that wagon and team

when you took this picture?

A. Undoubtedly there was. I saw a man get off the

wagon.
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Q. Do you see anything- of him now?

A. No, sir. He went into that cellar there next to

the warehouse.

Q. Did you know this man that is purported to be

standing on the rail down here? A. I did not.

Q. Did you know him then?

A. I know whom he is; I don't know his name.

Q. Who is he?

A. A young fellow that runs a cigar and confection-

ery establishment.

Q. Who was with you when you made the pictures?

A. When I made the pictures I was alone.

Q. AVho told you where to make them?

A. Mr. Featherstone is the gentleman who told me

where to make them. He told me he wanted to get

pictures about so and so, showing the streets of Black

Bear.

Q. He didn't tell you when to make them?

A. No, sir.

Q. He told you generally?

A. He certainly did in a general way.

Q. He wasn't there when the pictures were taken?

A, I don't remember him being there at all at that

time. I know he wasn't around where I was,

Q. Who was with you, anybody?

A. No, sir; I was alone.

Q. Did you ask that man to stand on the rail there

with his two feet on the rail? A. I didn't.
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Q. Did YOU ask this gentleman to ride on liorseback

along the track and the other two men to stand facing

Tou on the track when you took the picture?

A. I did not. Those two men are not standing, if

YOU notice they are walking.

Q. TheY are coming toward you, are they not?

A, Yes, sir.

Q. This town of Black Bear is east of where the ac-

cident occurred, it is not? A. Yes, sir.

Q. And Your memorY is, it was about opposite the

postoffice somewhere?

A. It was not opposite the postoffice. It was aboYe

the postoffice. You can see the sign of the postoffice

there.

Q. That is about the first thing in the picture, the

sign of the postoffice?

A. That is in the foreground.

Q. Then you must haYe stood near there to take the

picture? A. At the end of the platform.

Q. What part of Black Bear is the postoffice in, the

middle of the town, or what part is it in?

A. I should saj it was just about in the middle of the

town, the place that they call Black Bear. I don't know

exactly the precinct limits, but if my recollection is

right that is about the center of about where the pre-

cinct limits would be—if it is a precinct—the postoffice.

Q. In taking this picture your camera was facing

do^\Ti the track or westward toward Wallace?
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A, Down tlie track, yes, sir.

Q. What is the distance that appears in that picture

and that would be the distance between your camera

and the furthest point in the picture?

A. I can only guess at that.

Q. A mere guess?

A. I could approximate it is all.

Q. What is your judgment of that distance?

A. Why 1500 or 1800 feet.

Q. Then there is a curve in the track going around to

the right of this picture, is there not?

A. Yes, there is.

Q. How much of a curve is that?

A. I didn't estimate the curve.

Q. Pretty sharp curve, is it, or slight curve?

A. Not very sharp; no, I couldn't tell you the curve.

Q. Was it just a slight curve?

A. Why, yes; it is not a sharp curve, I know.

Q. You don't know what degree it is?

A. I don't know what degree it is, no.

Q. I call your attention to Exhibit "D," the one that

you have put a cross on as being the point where you

were told that an accident occurred. Who told you

that the accident occurred here?

A. Mr. Featherstone.

Q. Do you know whether Mr. Featherstone was there

at the time of the accident?

A. I know nothing about it; no, sir.

Q. Do you know who told him where it was?
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A. I don*t.

Q. Is there a road in here somewhere?

A. A wagon road?

Q. Yes; isn't there a road in the canyon?

A. Yes. sir.

Q. Where is that road?

A. Here is the road here (indicating) beginning here.

Q. What part of the picture?

A. Right there (indicating), the east end of the pic-

ture passing in front of the two houses close to the

bluff and behind these two houses that show in the pic-

ture in the foreground.

Q. The road passes between the track and the first

house on the right of the picture, then, does it?

A. It does.

Q. And follows along and goes behing the two

houses shown in the left of the picture?

A. Yes, sir.

Q. How far does that road continue away from the

track and when does it get back to the track again?

A. Well, it depends—at what distance from the

track? It depends on how far it is from the track when

you say it gets back there.

Q. How far from the track is it at this point ( indi-

cating »?

A. Oh, probably 75 to 80 feet. That is it runs be-

hind those houses until it gets down about behind the

houses and buildings along about the Frisco boarding-
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lioiise. Tlio other picture that I had there shows it

exactly without question.

Q. It does? A. Yes, sir.

Q. Who was this boy standing on the track in this

picture, do you know?

A. I don't know. He is a young boy walking on the

track; you notice he is not standing, but walking.

Q. That is he is going crossways. You don't know

whom he is? A. I don't.

Q. Where is that picture you spoke of that shows

that?

A. The general yiew looking from Gem up shows

that.

Q. I call your attention to Exhibit ''E.'' The Frisco

mill appears on that, does it?

A. It does, yes, sir.

Q. And the Frisco boarding-house beyond the track

opposite the mill? A. Yes, sir.

Q. Now, from a point west from the Frisco boarding-

house to a point up almost to that rock cut that you

spoke of the line is on a tangent, is it not?

A. Xo, it is a straight line.

Q. Well, that is a tangent, isn't it?

A. Well, I suppose it is, yes.

Q. You see a side track or spur in there, do you not?

A. I do, yes, sir.

Q. Where is that on the ground with reference to the

Frisco boarding-house?
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A. It runs right up to the Frisco boarding-house,

right alongside of it.

Q. And passes it?

A. I don't know how far past it it goes. It can't go

far past it, I know.

Q. What is this other railroad track that appears

here? i'^i

A. It is the Oregon Railway and Navigation track.

Q. How far apart are those two tracks here right

opposite the boarding-house?

A. Twelve to eighteen feet, I should think, or twenty;

not to exceed twenty. It can't be that much between

the rails.

Q. There is a platform between the two tracks, is

there not at this place?

Q. And that platform serves both of these tracks,

does it not?

A. I don't know whether it does or not. That pic-

ture will show.

Q. Well, look at the picture and see.

A. It can show them both.

Q. Well, as a matter of fact?

A. There is—the picture shows there is a platform

there opposite from this one. That is in all probability

an unloading platform, but it would be easier to get on

and off from the O. Iv. & N. train from the other plat-

form.

Q. Are there any side tracks or spurs from the O. K.

& N. track along there?
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A. Not to my knowledge, where this picture shows.

Further back it shows some side tracks.

Q. You know whose those two people are on the

track, near the track down at the further end of this

picture? I don't, no, sir.

Q. Do you know who this person is, on this part of

the track here (indicating)? A. I do, yes, sir.

Q. Who is that? A. That is Mr. Merriam.

Q. He was nuiking some measurements there at the

time, was he? A. He was.

Q. He is a civil engineer, isn't he? A. He is.

Q. Did you see him make any measurements or take

any notes up there that day?

A. I seen him working around there. I didn't pay

much attention to what he was doing,

Q. What is that picture, Mr. Bernard (Exhibit "G")?

A. That is a fac-simile of the town of Black Bear

showing from the

—

Mr. GRAY.—This one was rejected.

Mr. BUNX.—That is the one up in Black Bear, is it?

A. Yes, sir.

Q. You say that you have walked between the rails

there many times?

A. I have, yes, sir, many times. ;

Q. And other people have too? i^

A. Undoubtedly, yes, sir. \

Q. And children have and women have?

A. Yes, sir.

Q.. And everybody has? A. Yes, sir.
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Q. Have you ever been hit bv a train up tbere?

A. No, sir.

Q. You have seen trains coming along when tou were

on the track have you not?

A. I hare, yes sir.

Q. And you have been in the habit of getting off

when you saw them coming? A. I have, yes, sir.

Q. How much of a grade, or is it a heavy grade goes

up toward Burke? It is, isn't it?

A. Yes, sir; it is.

Q. And the trains make a good deal of noise and the

exhaust and puffing do they not, going up that grade

with a heavy train?

A. If they go with a heavy train they do, yes, sir.

Redirect Examination.

(By Mr. GRAY.)

Q. Do you know, Mr. Bernard, how long the North-

ern Pacific railroad h-^s been built up there?

A. I don't know the exact time that the Northern

Pacific bought

—

Mr. BUNN.—Is this redirect examination?

Mr. GRAY.—I ask the privilege of asking one or two

more questions. You can recross-examine him.

A. The Northern Pacific didn't build that road.

Q. I mean do you know how long that road has been

built there by the Northern Pacific or its predecessors?

A. Yes, sir.
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Q. About how long?

A. The road was completed into Burke in the winter

of 1887 and 1888.

Q. I will ask jow if prior to that time people came

and went up and down the canyon?

A. They did, yes, sir.
'

Q. Where did they go in going up and down the can-

yon, where did they travel? A. By the trail.

Q. Where was that trail?

A. At times it was on tlie flat and at times it was

on the side of the hill; mostly on the side of the hill.

Q. I will ask you, Mr. Bernard, if since the building

of that road the railroad track has been used as you

have described it customarily and constantly by practi-

cally all of the people who were traveling up and down

there? A. It has, yes, sir.

Q. The picture which you have taken and which

shows a delivery wagon and horse standing on the track,

a man on horseback and four or Ave people walking up

and down the track—is that an unusual picture to be

taken up there?

A. No, sir; that is not unusual at all. In fact, if I

wanted an unusual picture with people on the track I

would have gone there at a different time than I did.

Q. What time would you have gone?

A. I would have gone when the miners were coming

off shift and when the children were coming out of

school.
'

:
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Recross-examination.

(By Mr. BUNN.)

Q. You wouldn't have gone up there at midnight,

would you?

A. No—to get an unusual picture?

Q. That is what I asked you. You wouldn't have

gone up there at midnight to find people on the track or

wagons, would you?

A. No. Still, I guess you would get quite a number

in there, but it would be an unusual picture.

Q. That road that runs off away from the track

there, take it from the point where it leaves the track

just at the rock cut to the point where it again comes

back to the track down around the boarding-house, that

part of the track along there is not used by wagons at

all? A. Not by wagons, no, sir.

Redirect Examination.

(By Mr. GRAY.)

Q. Is that part of the track used by pedestrians?

A. Exclusively as far as I know almost.

Q. Do pedestrians go around that wagon road that

goes around there?

A. I can't recall ever seeing anyone go around there.

Q. Mr. Bunn has spoken to you about going at mid-

night to take a picture. If you were going to take a

shift going off 3'ou would go at midnight?

A. I could make a flashlight and get a good many

on the track.
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Q. CoiiUl you o;et them in the da.ytime?

A. If I had j^one there when the shift was coming off

I could get a hundred probably or fifty.

Excused. I

T. J. CRONIN, sworn on behalf of plaintiff, testified

as follows:

Direct Examination.

(By Mr. GRAY.)

Q. What is your name, residence, and occupation?

A. T. J. Cronin; I live in Black Bear; clerk in a gro-

cery store.

Q. How long have you resided at Black Bear, Mr.

Cronin? A. About thirteen years

.

Q. Are you acquainted with Canyon Creek from Gem

up to Black Bear? A. Yes, sir.

Q. How long have you been familiar with that?

A. About ten years.

Q. I will ask you if you know where people in walk-

ing up and down the canyon between Black Bear and

Gem and points between the two, where they walk?

A. On the railroad track?

Q. What railroad track?

A. The Northern Pacific mostly.

Q. Whereabouts upon that railroad track?

A. In the center.

Q. For how long have they been doing that Mr.

Cronin, to your knowledge?
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A, The last ten years.

Q. Who has been using the track in that way during

that time?

A. School children and the miners, women, ladies.

Q. Haye yon gone to school up there?

A. Yes, sir.

Q. In going to and from school what highway did

you use? A. The Northern Pacific track.

Q. What railroad track?

A. The Northern Pacific.

Q. I will ask you if jou are acquainted with the

plaintiff, Harry Jones? A. Yes, sir.

Q. How long haye you known him?

A. Since the time he was hurt.

JUROK.—I didn't understand the question.

Mr. GRAY.—Speak louder.

A. Since the time of the accident.

Q. Where were you on or about the eyening of the

4th of February, 1904?

A. I was in Wallace at a show.

Q. Where did you go from Wallace?

A. To Black Bear?

Q. How did you go?

A. On the Northern Pacific train.

A. What kind of a train was it?

A. Special passenger, special train.

Q. Of what was it made up, Mr. Cronin?

A. Three coaches and engine.
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Q. State what oceurrea upon that trip, Mr. CVonin.

A. In going np tlie canyon we got on the back end

of the coacli at Frisco and when we got to this point I

saw the man lying in the road.

Q. Can you look at that map and indicate about the

point where you saw him? Here is the townsite of

Gem (indicating) and tlie Frisco mill; here is the dam

(indicating) at the head of the Hecla flume, and here

(indicating) is Black Bear.

A. Right about there (indicating).

Q'. A point a little to the right of the "X"?

A. Yes, sir.

Q. Near the curve? A. Yes, sir.

Mr. BABB.—East of it?

Mr. GRAY.—No, west of the curve.

Mr. BUNN.—East of the "X."

Mr. GRAY.—Yes, east of the "X" close to the curve.

Who was with you on the back end of the coach?

A, Dave Smith.

Q'. Did you have a lantern or any light?

A. Yes, sir.

Q'. Was it lit? A. No, sir.

Q. How could yon see this man laying here in the

road?

A. Why, the arc lights in Frisco shone and just a

light snow fell. I conld see him very plainly.

Q. What do you mean by a light snow?
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A, Just

—

Mr. BUNN.—I guess the jury can tell what that is.

A. There was a snow that fell, that is all, on

—

Mr. GRAY.—You mean a recent snow?

A. Yes, sir.

Q. And you saw an object by the light of the Frisco

arc lights? A. Yes, sir.

Q. What did you do?

A. We went to Black Bear and got off and went

back. Went then to

—

Q. Went back where?

A. To where he was lying. He was unconscious.

Then we went to the watchman at the Frisco and he

. sent us to Mr. Sweisgood.

Q. Who is Mr. Sweisgood?

A. Deputy sheriff; then to Mr. Osgood.

Q,. Who was he?

A, He was Judge at Frisco. And we went from there

to Black Bear and I met Mr. Haney coming down look-

ing for me, and from there we Avent to the Black Bear

saloon and got Dr. Wetzel and Ed. Cook, they came out

and then the train was coming back and we lit the lan-

tern and started to flag the train, and somebody took

the lantern out of my hand and the train never stopped.

The train was also flagged at the arc lights by Sweis-

good with a handkerchief.

Q. Did it stop?
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A. No, sir. We took liim then into a house owned

by Mrs. Felz and from tliere to tlie hospital at Wallace.

Q. I will ask you as the train passed Frisco if the

enj^ine whistled or the bell was rung?

A. I didn't hear it.

Q. You would have heard it if it had, would j^ou?

A. Yes, sir.

Mr. BUNN.—Objected to as a statement of conclusion

and leadino-. I didn't want to object on that ground

but it is continued so long.

The COURT.—Well, he has testified that lie didn't

hear it. Whether he would have heard it or not is a

question he cannot answer.

Mr. GRAY.—Did it whistle? I am trying to get at

whether when the train was going up or going down the

canyon, didn't it whistle?

Mr. BUNN.—I object as a statement of a conclusion.

He may state the fact whether he heard it or not, but

not otherwise.

The COURT.—Tliat question is not objectionable. I

overrule the objection to that.

(To which ruling of the Court the defendant by its

counsel then and there duly excepted.)

A. The train whistled on its way back but I didn't

hear it on the way up.

Mr. ORAY.—Did you go back to the point of the ac-

cident after Mr. Jones was seen?
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A. Yes, sir.

Q. What did you see there?

A. I saw blood on the snow.

Q. How did you see that, by what licht?

A. Just the lights from Frisco.

Q. How far along- that railroad track did that blood

show, Mr. Cronin?

A. I didn't notice any on the track; it was just where

he was lying.

Q. Just describe his condition at the time you found

him and afterwards when you saw him as to whether he

was rational or not?

A. Well, he was lying down in the snow when we

found him, unconscious. When we came back he was

conscious and asked us to rub his foot. That is all he

said.

Q. Did he seem to be rational at that time?

A. Seem to be what?

Q. Eational, in his ordinary mind.

A. Yes.

Q. How much of the time were you with him from

the time you found him until he was moved? Were yon

M'itli him when he was moved?

A. Yes, sir, I was with him when he was moved into

the house and then I went as far as Gem on the car and

got off and went back.

Q. How did you take him down to Wallace?

A. On the push car.
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Q. I hand you here Exhibit "E," Mr. Cronin. Oau

you point out to the jury the place on there where you

found ;Mr. Jones? Here is Exhibit "D," perhaps you

can do it better with that; where you saw him lying?

A. Right there (indicating).

Mr. BABB.—On which exhibit is that?

Mr. GRAY.—On Exhibit "D." Let us let him mark

that point (hands pencil to witness).

A. Right about that mark there (indicating).

Q. Make a circle there, right about here (indicating).

(Witness does so.)

Q. INFr. Cronin, is the condition of the surroundings as

shown in that picture the same to-day as it was at the

time of the accident? A. Yes, sir.

Q. That is Exhibit "D." Are they the same in Ex-

hibit "E" to-day as they were at the time of the acci-

dent or practically so, of course? A. Yes, sir.

Q. Are they the same in Exhibit "C" practically as

they were at the time of the accident?

A. Yes, sir.

Q'. Of course there may have been buildings built or

something of that kind. Is that also true of Exhibit

"G" and "E"? A. Yes, sir.

Q. At about the point where you found Mr. Jones

lying beside the track where do people walk in going up

and down the canyon?

A. Where do they walk?

Q. Yes.
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A. On the Northern Pacific track.

Q. Between that point and the Frisco mill where

do they walk in going up and down the canyon?

A. On the Northern Pacific track.

Q. How long have they been accustomed to do that?

A. The last ten years that I have noticed.

Cross-examination.

(By Mr. BUNN.)

Q. They walk on the O. R. & N. track too, of course,

do they not? A. Yes, sir, some.

Q. But you think not as much as the Northern Pa-

cific?

Mr GRAY.—Mr. Bunn, may I interrupt to ask one

more question?

Mr. BUNN.—Yes.
Direct Examination (Resumed).

(By Mr. GRAY.)

Q. Do you know whether there was any snow upon

the ground that night other than this fresh fall that

you speak of? A. Yes, sir.

Q. What is the condition of that wagon road that

runs around behind these buildings? What was it at

about that time when the snow was on the ground?

A. Real slushy.

Q. Did anyone use it as a footpath?

A. No, sir.

Q. When the snow falls on the railroad track do you
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know what tliej do with it in clearing off the track?

What is done with the snow?

A. Shovel it off on botli sides and part of the time

in the wa^on road.

Q. When that is done is the wagon road passable for

foot travelers? A. No, sir.

Q. How do delivery wagons go up and down the

canyon? Where do they travel?

A. Travel right alongside the track throngh Black

Bear and Black Bear to Burke on the N. P. track.

Cross-examination (Resumed).

(By Mr. BUNN.)

Q. But along the place where this accident occurred

they don't travel on the track at all, do they?

A. Not the wagons.

Q. No. Now, Mr. Cronin, does that picture show the

point of the accident, Exhibit "E"?

A. No not hardly.

Q. Where is the picture? What is the situation?

A. That is Frisco and the upper end of Gem.

Q. Does Exhibit "G" show the point of accident?

Q. Where is that?

A. That is Black Bear.

Q. Does Exhibit "C" show the point of accident?

A. No, sir.

Q. Where is thfit? A. That is Black Bear.

Q. Does Exhibit "El" show the point of accident?

A. Yes, sir,
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Q. Will you liuuk it ou Exhibit "E" with a pencil?

(Witness does so.)

Q. That is wher? you saw it, was it?

A. Yes, sir.

Mr. BABE.—What kind of a pencil mark?

Mr. BUNN.—Just a dot with a pencil. I don't know

W'hether you can see that pencil dot. It is away down

in the corner.

Mr. GRAY.—Just beyond those two people there.

Mr. BUNlN.—^Now, the eastern part of this map shows

the towns the houses in what you call Black Bear, doe»

it? A. Yes, sir.

Q. Now, speaking of the travel of wagons—say gro-

cery wagons and other wagons, teams, horses, etc., com-

ing from Black Bear down the line, when they get to

that point where the wagon road and the railway tracks

separate, all of those wagons take the road all the way

down to where it comes back again to the track, do they

not? A. No, sir.

Q. None of the wagons or horses go on the railroad

track between those points or at or near the point of

accident, do they?

A. Only the horses pulling cars.

Q. Yes, but not with wagons? A. No, sir.

Q. Now, with reference to snow, your attention was

called to shoveling snow off of the track. In case of a

heavy snow they come up there and shovel it off, do they

not? A. Yes, sir.
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Q. Well, at this place, here near the point of accident

they don't shovel it off from the track on to this road,

do they? A. Yes, sir.

Q. Do you mean to say that they convey it away back

eighty feet here and put it on the road?

A. No; at the point of accident it ain't eighty feet

from the road.

Q. Where is the point of accident—do you know?

A. Where he was first struck, do you mean?

Q. The point of the accident, yes.

A. Well, that is about in there (indicating). They

don't carry it from where he was laying really down to

the road.

Q. From where the road and railroad separate to

the point where they come together again, or pretty

close to each other, they don't throw the snow from the

track onto the road, do they? A. No.

Q. You went down to Wallace that night?

A. Yes, sir.

Q. Do you remember what night it was?

A. I don't.

Q. You don't knoAV what day out of the week?

A. No, sir.

Q. But it was on the evening of the 4th day of Feb-

ruary, 1904? A. Yes, sir.

Q. You are sure about that date?

A. Yes, sir.

Q. How do you fix the date, Mr. Oronin?
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A. How do I fix the date?

Q. How do you fix that date in your mind?

A. There wan a show in Wallace that day and I

went down to that show.

Q. Was tliat the only show that there was in Wal-

lace that winter? A. That date.

Q. That winter, I say. Was that the only show

there was in Wallace?

A. Ko, but I remember that one especially.

Q. What show was it?

A. I forget the name of the show.

Q. Wh}^ do you remember that it was February 4th?

A. That is the only reason I know to remember it.

Q. Had you been to any other show during the win-

ter at Wallace? A. Yes, sir.

Q. Do you remember what date? A. I don't.

Q. Do you know w^hat time that train left Wallace to

come up the canyon that night?

A. I don't know the correct time. It was about

11:30 though, I think.

Q. You are sure it wasn't 11:55?

A. Well, I wouldn't swear to it.

Q. It may have been 11:55?

A. It may have, yes.

Q. Was that train crowded with people?

A. Yes, sir.

Q. Pretty full of people? A. Yes, sir.

Q. Was that the train that has gained such a reputa-

tion throughout the country? A. No, sir.
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Q. That is not the one? A. No, sir.

Q. Which one is that?

A. The Saturday night train.

Mr. GRAY.—What reputation is that, Mr. Bunn?

Mr. BUNN.—The witness seems to know. Are you

sure that this was not Siatarday night? That is what I

was trying to get at a moment ago. Do you know if

it was? A. No, sir, it wasn't Saturday night.

Q. You are sure it wasn't Saturday night?

A. Yes, sir.

Q. But you don't know which night it was?

A. I don't.

Q. You got on to what car in that train at Wallace?

A. On the last car.

Q. There were three cars in the train?

A. Yes, sir.

Q. And you got onto the last car?

A. Yes, sir.

Q. Inside the car? A. Yes, sir.

Q. And when did you get out onto the platform?

A. At Frisco.

Q. Where is Frisco?

A. On the map you mean?

Q. Sir?

A. It is between Black Bear and Gem.

Q. And it is the first station below or toward Wall-

ace from the point of accident, is it not?

A. Yes, sir. !
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Q. It is a station, is it? A. Well, I don't know.

Q. Platforms are there around there?

A. Yes, sir.

Q. Regular railroad platforms?

A. Yes, sir.

Q. How did YOU happen to go out onto the back

platform at Frisco that night?

A. Why, I generally do go out there.

Q. Why?

A. Well, I don't know; just to be out is all.

Q. Just to what?

A. Just to get outside is all, I guess.

Q. And you always go out to get outside at the very

same place there at Frisco, do you?

A. Either at Frisco or Gem; sometimes I get out at

Gem.

Q. And do you remember distinctly of getting out on-

to the platform at Frisco that night?

A. Yes, sir.

Q. How do you happen to remember that you got out

on the platform at Frisco? I mean the platform of the

coaches, not the depot platform; the tail end of the

train, the platform of the coach. How do you remem-

ber that you got out to the back platform of the rear

coach at Frisco that night?

A. I went out there and we were scuffling on the

back end of the platform.

Q. When the train got to Frisco you have identified
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that as the place where you got out? What directs

3-our attention to the fact that you g-ot out at Frisco on

the platform?

A. We went to see the man after we got out there;

they called my attention to the man lying in the road.

Q. That was after you had gotten out?

A. After I got out at Frisco.

Q. What did the train do at Frisco?

A. It stopped there for a few minutes to let a couple

««• ' MM lT\'\'m
Q. How many got off at the Frisco boarding-house?

A. I think there was three.

Q. Three passengers? A. Yes, sir.

Q Any get on that you know of?

A. No, sir, not that I know of.

Q. Then the train pulled out, did it?

A. Yes, sir.

Q. Did you see the conductor get off on the platform

at Frisco and give the high ball sign to go ahead?

A. I don't remember.

Q. Who was the conductor of that train—do you re-

member that?

A. The man sitting over there (indicating). I don't

remember his name.

Q. He is here in the courtroom? A. Yes, sir.

Q. That is all I wanted to know. What is the first

station below Frisco that they stop at? A. Gem.

Q. How far is that from Frisco?

A. About half a mile.
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Q. They stopped there that night, did they?

A. Yes, sir.

Q. Did they let off any passengers?

A. Yes, sir.

Q. Do you know who?

A. I don't remember.

Q. Did they malie any other stops in that neighbor-

hood? A. No, sir.

Q. Where was the next stop that they made before

that? A. After Frisco?

Q. Before Gem. The last one they made before the

accident was Frisco, wasn't it? A. Yes, sir.

Q. And the one before that was Gem?

A. Yes, sir.

Q. Now, what was the one before that?

A. I don't think there was any.

Q. You think they pulled right up to Gem without

stopping at all? A. Yes, sir.

Q. Do you remember of their whistling for Gem when

you came in? A. I don't.

Q. Y^ou didn't hear them? A. No, sir.

Q Do you remember of their whistling for Frisco

before they came in? A. No, sir.

Q. You didn't hear it? A. No, sir.

Q. I presume you didn't hear any bell rung either?

A No, sir.

Q. At either place, Frisco or Gem?

A No, sir.
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Q. Do you remeniber Avhen tliey came into Black

Bear, when they whistled for Black Bear?

A. I don't.

Q. You didn't hear that? A. No, sir.

Q. You didn't go on up to Burke—you got off at

Black Bear I believe? A. Black Bear.

Q. Do you know just what kind of electric lights

there were at the Frisco mine at that time? Had you

ever examined them to see what kind they were?

A. No; I think they was large arc lights, though.

Q. You used the term "arc lights" in your direct ex-

amination. Do you know" that they were arc lights?

Had you ever examined them?

A. Well, I wouldn't swear to it.

Q, You wouldn't swear that they were arc lights,

Mr. Cronin? A. No; they was large lights.

Q. They were large lights? A. Yes, sir.

Q. How many in a bunch together?

A. How many lights?

Q. Yes.

A. I think there was only one; that is just one light

on a pole.

Q. Had you ever examined them closely?

A. No, sir. They have three electric lights on a pole

now.

Q. Had you ever examined them closely at that time

to see how many there were? A. Yes, sir.

Q. When?
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A. Well, I saw the electricians around tliere.

Q. Watching the electricians?

A. Yes; fixing- them.

Q. But YOU are not ready to swear that they were

arc lights at that time? A. No.

Q. How many lights were there in that immediate

neighborhood at the mill? A. There is three.

Q. Outside electric lights? A. Three.

Q. How far apart were they about?

A. Oh, about 75 or 100' feet, I guess.

Q. There was one right over the track or pretty near

over the track at the Frisco boarding-house, isnt' there?

A. Yes, sir.

Q. And there is one back at the other end of the

platform? A. Yes, sir.

Q. And one about 275 feet away up toward the mill,

is there not? A. Yes, sir.

Q. Now, let's see; you saw Jones in the snow and you

Avent up to Black Bear and got some more boys and

came back again to where he was? A. Yes, sir.

Q. When you got back to where he was lying how

many were there of you altogether and who were they?

A. About seven, or eight.

Q. Do you remember now who they were?

A. Mr. SVeisgood, Mr. Haney, ;Mr. Wetzel, Mr. Hub-

ble, Mr. Cook, Mr. Smith and myself.

Q. When you found him tell the jury precisely

where he was with reference to the Northern Pacific

railroad track.

1
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A. Ho was walkhio up the railroad track, I guess,

Q. Not what .you guess. You didu't see him?

A. No, sir, I didn't.

Q. Answer the question. Where did he lie with

reference to the Northern Pacific track?

A. When we found him you mean?

Q. Yes. A. Right there (indicating).

Q. Now, the stenographer can't get the word

"there." If you will say whether it was, north of the

track, east of it or west of it, we will get it. Did he lie

on the upper side of the track?

A. Well, it was north.

Q. He laid on the upper side of the Northern Pacific

track? A. Yes, sir.

Q. Not between the rails? A. No, sir.

Q. To one side of the O. R. & N? A. No, sir.

Q. Just west of that Rocky point? A. Yes, sir.

Q. And just about twenty feet west of where the

wagon road comes down to the Northern Pacific track

again? A. Yes, sir.

Q. Which way was he lying, Mr. Oronin?

A. Lying with his head towards Frisco.

Q'. And his feet in which direction?

A. Towards Black Bear.

Q. Was he lying straight? A. No.

Q. Or doubled up? A. Doubled up.

Q. Explain just how to the jury.

A. Well, his legs was all cramped up and his shoul-

ders seemed to be cramped up too.
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Q. With his head generally in the direction towards

Frisco and his feet generally toward Black Bear?

A. Yes, sir.

Q. How far from the most northerly rail of that

track did he lie in your best judgment?

A. About fifteen feet.

Q. From the rail? A. Yes, sir.

Q. Did any part of his body lie in the road?

A. Yes, sir.

Q. He was clear into the road? A. Yes, sir.

Q. How could you tell that his body was partly in

the road?

A. I saw it there; I saw his body right in the road.

Q. Could you see the road? A. Yes, sir.

Q. The wagon road? A. Yes, sir.

Q. You could see the wagon road and see that he

was lying immediately in the wagon road?

A. Yes, sir.

Q. What could you see of the wagon road, rocji^ in

there? A, No, sir, the wagon track.

Q. A little slushy and damp? A. Yes, sir,

Q. Dampish? A. Yes, sir.

Q. You stated on your direct examination that the

only blood that you saw was right at the place where

you found Mr. Jones lying? A. Yes, sir.

Q. Did you make any examination to see where the

blood was? Did you look?

A. Just in that one place was all.

Q. That is all the blood there was around there?
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A. Tes, sir.

Q. You are sure about that? A. Yes, sir.

Q. Then wliat did you do with ^Nlr. Jones.

A, Took hiui to the house next door.

Q. Right near the place of the accident?

A. Riglit near the place.

Q. Whose house was that? A. Mrs. Felz?

Q. Mrs. Hanna Felz? A. Yes, sir.

Q. And how long did you stay there?

A. About fifteen or twenty minutes.

Q,. And then you w^ent out and tried to flag- the train,

or somebody did?

A. No, sir; it was before we went in that we tried

to flag the train.

Q. Who did that?

A. I started in to flag them and somebody took the

lantern out of my hands.

Q. You had a lantern, did you? A. Y"es, sir.

Q. What kind of a lantern?

A. Railroad lantern.

Q. White lantern? A. Yes, sir.

Q. The other effort to flag that train when it was

coming back was with a handkerchief at Frisco?

A. Y^es, sir,

Q. What time of night was it when that train came

back from Burke about, if you know?

A. I wouldn't say positive; it was about twelve

o'clock, though.
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Q. Well, if they started from Wallace to go up at

11:55, five mintes before twelve, they wouldn't get back

down there at twelve?

A. I don't know that they started at 11 :55.

Q, Assuming that they started from Wallace to go

up at five minutes of twelve about when would they get

back after they had gone up to Burke, about when would

they get back to the Frisco boarding-house? About

what time? A. Back about twelve thirty-five,

Q. Thirty-five? A. Yes, sir.

Q. You say that you had the lantern first?

A. Yes, sir,

Q, And somebody took it away from you?

A, Yes, sir.

Q. Who took it away from you?

A. I don't know who it was took it out of my hand;

I don't remember.

Q, Do you know Judge Osgood? A. Yes, sir,

Q. Do you know whether he took it from you?

A. I don't know,

Q, How far was the train away from you when yon

started to flag it? A. Coming down?

Q. Yes,

A, Well, we started to flag it when it was about 150

feet, I guess, away from us or under,

Q. Up towards the point? A. Yes, sir.

Q. That is the rock cut? A. Yes, sir.

Q, Where were you standing?
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A. I was stancliug just above where the man was

laying.

Q. Jnst above, where do you mean? What house

had you taken him to?

A. This one (indicating).

Q. The middle one of those three houses.

A. Yes, sir.

QL Then you came out on the track to flag the train,

did you? A. Yes, sir.

Q. About where did you stand, right opposite that

house when you tried to flag it?

A. No, sir; just stepped out to the curve.

Q. Eight in here (indicating)?

A. Yes, sir.

Q. Opposite the rock cut? A. Yes, sir.

Q. Onto the curve of the track? A. Yes, sir.

Q. Why didn't you get onto the straight tracli if you

wanted to flag it?

A. Well, we didn't have hardly time, and the train

whistled.

Q'. You heard the train whistle for Black Bear?

A. Yes, sir.

Q'. Then you heard them whistle for Frisco coming

down? A. Yes, sir.

Q. How far away from 3^ou was the train when you

first flagged it?

A. About five feet—oh, coming down about 100 feet.

I was standing about five feet from the track.
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Q, Could you see the train then?

A. I saw the headlight and started in to flag as soon

as I saw the headlight.

Q. What kind of a headlight did they have?

A. Headlight on the front end of the train.

Q. Burning brightly so you could see it plainly?

A. Yes, sir.

Eedirect Examination.

IBy Mr. GRAY.)

Q. As the train was coming back which way was the

engine pointing? Which end of the engine was coming

down ahead? A. Back.

Q. Backing down? A. Yes, sir.

Q. When you have spoken of the point of accident

here, do you mean where yo saw Mr. Jones?

A. Mr. Jones.

Recross-examination.

(By Mr. BUNK)

Q. They had a headlight on the tender of that en-

gine, did they? A. Yes, sir.

Q. They have a headlight in front of the engine up

near the pilot and one behind the engine on the tender?

A. I didn't notice the front headlight; I noticed the

back one coming down.

Q. I say that is the way that engine is equipped?

A. Yes, sir.
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Q. Because when tliey run up to Bnrke there is no

turntable there and they can't turn around; they have

to run up on the sidetrack and back down to Wallace?

A. Yes, sir.

Q. That is the reason of it, isn't it, Mr. Oronin?

A. Yes, sir.

Mr. GRAY.—They have lights front and back and

they can light them? A. Yes, sir.

A JUROR.—Judge, may I ask a question?

The COURT.—Yes.

The JUROR.—I would like to know how far it is from

Frisco to Burke?

A. Frisco to Burke—it is about three miles,

Q. You stated that you heard the whistle when it

came down? A. Yes, sir.

Q. But you didn't hear it when you went up?

A. No, sir.

Q. Where were you when you went up?

A. I was on the back end there when it went up.

Q. You were close enough to hear it whistle if it

whistled?

Mr. BUNN.—You were on the train going up?

A. Yes, sir.

Q. And you were on the ground when it came back?

A. Yes, sir.

Excused. /'
;

•
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P. J. HANEY, sworn on behalf of plaintiff, testified as

follows:

Direct Examination, .

(By Mr. GRAY.)

Q. State Yoiir name, residence and occupation.

A. My name is T. J. Haney. I reside at Black Bear

and up to May 1st I was in business at that point; at

present not doing anything.

Q. Sow long have you resided at Black Bear?

A. Since 1898.

Q. How long have you resided in the Coeur d'Alenes?

A. Since 1894.

Q. How long have you been familiar with Canyon

Creek? A. Since 1898; about seven years.

Q. I will ask you to describe to the jury what we call

Canyon Creek up there.

A. Well, to the best of my knowledge. Canyon Creek

is a branch of the north fork of the Coeur d'Alene river,

from Wallace to the mountain line.

Q. What is situated along Canyon Creek?

A. Mines and mills, concentrators, the towns of

Mace, Burke, Black Bear, Frisco, Gem and iManchester.

Q. Are there many people residing in the canyon?

A. Yes, sir.

Q'. How many would you judge?

A. From 3,500 to 4,000 people.

Q. Are there any buildings up there? Where do

these people reside?
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A. They live all along the track there in the different

little towns.

Q. What kind of bnildino-s are there np there, Mr.

Haney? For what purpose are they used?

A. Principally dwellings; there are some business

buildings but mostly dwelling-houses for the miners to

live in with their families.

Q. Any schools?

A. Schools, yes, sir; mills and concentrators.

Q. In passing up and down that canyon between

points between the towns of Gem and Burke and inter-

mediate points, how do people in walking travel and

where?

A. They travel on the railroad track.

Q. What railroad track?

A. The Northern Pacific principally. Some people

walked on the O. E. & N. but as a general rule they used

the Northern Pacific tracks.

Q. Why is it that they used the Northern Pacific

tracks generally?

A. I have always used the Northern Pacific track

myself; it has a better grade for one thing and it runs

right through the towns where the O. R. & N. doesn't.

Q. When you say it runs through the towns, what do

you mean?

A. Well, there is Black Bear and Gem, and it runs

along in front of some of the buildings, and the O. R. &
N. runs back.
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Q. How many streets are there in Gem and Black

Bear? A. I never saw but one.

Q. Is that the street that that

—

A. Yes, that is the street that the track goes up

through there.

O. The Northern Pacific track?

A. The Northern Pacific track.

Q. Are tou familiar with the Northern Pacific track,

say from the Frisco station up to the station at Black

Bear? A. Yes, sir.

Q. In passing between those two points and along

there, where do the people walk?

A. On the Northern Pacific track.

Q. Do many people walk that way?

A. All the people that walk up and down there do;

and the school children coming away from school, the

miners going to and from work, anybody going down to

Gem goes on the track, and coming back the same way.

Q. How long has that been the custom to your knowl-

edge?

A. To my knowledge, about seven years, since I have

lived in the canyon.

Q. Do you know how close those buildings along

there are to the Northern Pacific track?

A. From ten to twenty-five feet, I should judge.

Q. In stepping out of these buildings where do the

people go?

A. They go onto the track to go down town or down

to the depot or platform. There is no place else to go.
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If .you live on the south side along Black Bear there you

have got to step out—most of the people—of course

there are some houses on the north side of the track;

but the people on the south side of the track have to

go on to the Northern Pacific to go to the platform

depot; use the small walks out in front of the house to

the tracks.

Q. I will ask you where you were on or about the

4tli of February, 1904?

A. On the evening of February 4th, I was down to

Wallace to the theater.

Q. What did you do after the theater?

A. I took the special Northern Pacific train from

Black Bear.

Q. State w^hat occurred on the way up. Are you ac-

quainted with the plaintiff, Harry S. Jones?

A. Yes, I know Mr. Jones.

Q. When did you first see him and get acquainted

with him?

A. W^ell, the first I remember of meeting Mr. Jones

was when I was clerk in the postoffice at Gem.

Q. Was that prior to the accident?

A. That was prior to the accident, yes, sir.

Q. Did you see Mr. Jones on the night of February

4th, 1904?

A. I didn't see him until I was told a man was killed

down at the curve.

Q:. Where were you when you were told?
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A. I was at Black Bear station.

Q. What did you do?

A. I had come np on the Northern Pacific train with

^Ir. Cronin. I rode in the first coach and he rode in the

last one, and when I got off the train at Black Bear I

missed him and I thought probably he got left at Wal-

lace, and I was going back to meet him when the train

came back and I made an effort to flag the train, and

as I stood pretty near the traclv I met Mr. Cronin com-

ing up the track with a Northern Pacific lantern, and

he told me that Harry Jones was pretty near killed away

down at the curve and they flagged the train but it

didn't stop. And I went down and met Mr. Wetzel

along there and we went and looked at the man, and

then we went down to Frisco and came back with a car

to take him down to Wallace. When I got back from

Frisco with the car he was at Mrs. Felz' house and I rode

dow^n as far as Gem on the car and got off.

Q. Where was he when you first saw him?

A. He was lying on the county road above Frisco

where the road comes up to the track.

Q. About where will you say?

Mr. BUNN.—If your Honor please, I move to strike

the answer containing the words "county road." I

move to strike the answer containing those words.

That is not the best evidence and is a conclusion.

The COURT.—I don't see any objecton to that.

Mr. BUNN.—I don't want to waive auv of these ob-
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jections but object to his calling it a street or county

The COURT.—Re calls it the county road. If he is

mistaken in that

—

Mr. BUNN.—That has a definite meaning-, and I don't

want to be considered as havino- admitted that it was a

county road.

The OOTTRT.—This is his statement, not your admis-

sion. i.-'j
--vfl'-J^ I

Mr. BUNN.—If I didn't object to it it would be ad-

mitted.

Mr. CrRAY.—Is there any other wagon road up there?

A. No, sir, no other county road than the wagon

road, I think.

The COURT.—The objection is overruled and the mo-

tion denied.

(To which ruling of the Court defendant by its coun-

sel then and there duly excepted.)

Mr. GRAY.—Can you show the jury on the map about

where it was that you found him?

A. About along there (indicating), I should judge;

right there in front of this house, along in there some-

where; I wouldn't swear just to the point within a foot

or two; in front of this house here (indicating); over

there.

Ql How was he, what was his condition when you

first saw him?
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Mr. BUNN.—Mr. Gray, will you cause him to say that

it was in front of the second house from the rock cut?

Mr. GRAY.—Yes; the second house from the rock cut.

A. Well, at the time this house here (indicating)

wasn't there, this house nearest the rock cut; the house

nearest the rock cut looking- toward Burke or east.

West of the rock cut, the first house west of the rock cut.

Q. Wasn't there?

A. It wasn't there at the time.

Mr. BUNN.—You picked him up in front of the sec-

ond house west from the rock cut?

A. Yes, that is where he was lying. I wasn't there

when he was picked up.

Q. What was his condition when you saw him first?

A. Well, Avhen I first saw him there was several there

and thej^ told me that his leg was broken. I didn't stay

there long. I went down to Frisco to get a car. He

was in pretty bad shape and I saw he was hurt pretty

seriously. He complained about his leg.

Q. Was he conscious?

A. He complained about his leg.

Q. He was conscious, was he? A. Yes, sir.

Q. When you got down there could you see Jones

plainly? A. Yes, sir.

Q. Was it light or dark?

Mr. BUNN.—Where was he then?

Mr. GRAY.—Where he first came upon him.

Mr. BUNN.—You didn't find him lying there, did you?
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A. He was there when I first went down and saw

him wlien I was told that he was hnrt.

Q. I understand him to say that he found him in the

house?

A. No, I left him there when I went to Frisco after

a car.

Mr. GRAY.—Was it light or dark there? Just state.

A. It was quite light so that you could see a man.

Q. What rendered it so?

A. The reflection from the light at the Frisco mill.

Q. Then it wasn't very dark that night anyway; there

was a fresh snow fallen, an inch or so.

A. Yes, sir.

Q. Was there any other snow on the ground?

A. There was, yes, sir.

Q. Did you say that you went down to get a car?

A. Yes, sir.

Q. Where did you go?

A. To Frisco myself.

Q. Did you come back again to the point where he

was injured? A. I came back with the car.

Q. Did you notice in going up whether or not it

would be possible to see clearly up to the point w^here

he was injured from down near the Frisco mill?

Mr. BUNN.—I think that is objectionable. It is a

statement of a conclusion. I think the facts should be

shown and let the jury say; whether one man could see

or not is utterly immaterial. The facts and circum-
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stances alone should be shown. One man can see a

great deal better than another one for instance.

Mr. GRAY.—^How far could joii see from the Frisco

mill up?

A. I could see up to the turn, the curve that is there

above where the man was hurt.

Q. Was there any other snow on the ground than the

fresh snow? A. There was, yes, sir.

Q. How much if you know about?

A. I don't know just how much there was. I know

the road was quite slushy.

Q. What road do you speak of as quite slushy?

A. Well, the wagon road alongside the track where

Mr. Jones was lying; he was lying in a pool of water

and slush ice when I first saw him.

Q. At the point where you first saw him and about

there is that wagon road used by the pedestrians?

A. Well, I haven't seen anybody walking there very

frequently; sometimes, but not as a usual thing.

Q. In going from a point up here (indicating), to a

point down here (indicating) how do pedestrians go?

A. On the track.

Q. How do they go in the winter time?

A. On the track.

Q. I will ask you how this road is as a passageway

for pedestrians in the winter time?

A. Well, it wouldn't be a very good road. It is very
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full of snow as a usual thiiiii-. It is on the si(l(^ of the

hill most of the way.

Q. At the time of the accident was it passalble for

pedestrians? A. No, sir, it wasn't.

Q. Do you know what they do with the snow when

it falls on tlie railroad track there in the winter time?

A. They shovel it out along- the track and in the

road, the wagon road, wherever the road comes near the

track, onto people's porches and into their doors some-

times.

Q. Is there any other convenient passageway for

pedestrians up and down that canyon in the winter time

than on the railroad tracks?

A. No, sir, there isn't.

Q. Do people walk any place else in the winter time

in going up and down there—as a custom, I mean?

A. Not as a custom, no, sir. They usually take the

track.

Q. How long has that been the case?

A. Seven years, to my knowledge.

Q. Has any objection ever been made to your knowl-

edg^e by the railroad company to that use of the track?

A. No, sir.

Q. Are there any notices posted up there any place?

A. I never saw any.

Q. Prohibiting the custom?

A. I never saw any.

Q. As far as you know have they ever objected, and

attempted to prohibit the custom or prevent that use?
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A. No, sir.

Q. In going up and down on the train do the en-

gineers and firemen see people on the track?

A. Oh, I suppose they do.

Q. Are there people on the track along there as the

trains go along?

A. There are, yes, sir; quite frequently.

Q. Now, then, I will show you these photographs.

There are five of them, and I will ask you first as to

Exhibit "D." Is that materially changed to-day from

the condition in which that and the surroundings were

on the 4th of February, 1904?

A. The only change I can see in the picture is this

house about in here (indicating).

Q. That house on the extreme right that has been

built? A. Yes, sir.

Q. Well, I don't mean particularly the building.

A. No.

Q. The rest of it is as it was at that time?

A. Yes, sir.

Q. I will ask you if that is true of the picture Ex-

hibit "E" that I show you? A. Yes, sir.

Mr. BUNN.—Ask him about it all at once.

Mr. GRAY.—^Are any of them materially changed. I

mean now except in the buildings. There may have been

old buildings destroyed and new ones erected.

A. Well, of course, the town of Black Bear has
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burned down since that time and it has been rebuilt.

But as far as the track is concerned it is just the same.

Q. And its relations to the buildings the same?

A. Yes, sir, just about the same thing- exactly.

Q. These at Frisco, are they materially changed?

A. No, sir, that is just the same.

Q. Mr. Haney, did the train on which you were

—

what coach did you say you were in on the night going

up? A. The front coach.

Q. Did the train whistle that night at Frisco?

Mr. BUNN.—I object.

A. I didn't hear it whistle as it left Frisco.

Mr. BUNK—Well, all right, if he answers it that way.

Cross-examination. >

(By Mr. BUNK)

Q. You could see from the Fl'isco boarding-house to

the point of curve there, could you? A. Yes, sir.

Q. Did you try it? A. Yes, sir.

Q. Where were you standing?

Mr. GRAY.—Mr. Bunn, excuse me a minute. I want

to ask him another question if you have no objection.

Direct Examination (Resumed).

(By Mr. GRAY.)

Q. Did you see any blood along there that night?'

A. Yes, sir.
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Q. Could you see where anyone had been dragged?

Mr. BUNN.—I object to the question as leading; let

the witness state the circumstances, what he did see.

Mr. GRAY.—What did you see there?

A. Well, when I returned from Gem, when we took

the man to the hospital I went right as far as Gem on

the car, and Mr. Cronin and myself started to walk

home in Black Bear, and when we got up to where the

man was struck we looked along there and we could see

a kind of track along the middle of the track where his

shoe or something had dragged along, and when we got

almost to where they pushed him off the track we could

see fresh blood in the snow. We observed that.

Q. Where did you see that in the snow?

A. Along by the rail on the track.

Q. Did you see anything between the rails?

A. I couldn't say that I did. I saw blood on the in-

side of the track but I couldn't say whether it was in the

middle of the track or close to the rails.

Q. But between the rails?

A, Between the rails, yes, sir.

Q. How far along the railroad track there was it that

you saw that mark, which you say looked as if a shoe or

something had been dragged along?

A. I should judge it Avould be about 150 to 175 feet.

I never measured the distance.

Q. Where did that end?

A. It ended where he had been shoved off the track.
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Cross-examination ( Resumed).

(ByMr. BUNN.)

Q. Mr. Haney, why do yon say that it ended where

he was shoved off the track? Did you see him shoved

off?

A. No, but we saw where the mark went off the

Irack into the road.

Q'. Yes, but you don't know that anybody shoved

him, do you? A. I wasn't there, no.

Q. You don't know that he was shoved off, do you?

A. No, but I suppose he was or he wouldn't be lay-

ing in the road at twelve o'clock at night.

Q. You are not testifying from suppositions, are you,

Mr. Haney? A. No, I am not.

Q. You want to tell the facts as they are as nearly

as possible?

A. As far as I know them, yes, sir.

Q. He might have been catching onto the train and

thrown by the train, as far as you know, might he not?

A. I don't know whether he was catching on or not.

I know that when I first saw him he was laying there

in the road pretty badly bruised up.

Q'. Where you saw the blood was that right near

Avhere you found Mr. Haney, first?

A. I didn't find Mr. Haney first.

Qi. Where you saw Mr. Haney?

A. I didn't see Mr. Haney.
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Q. I mean Mr. Jones. Was that blood right near

him?

A. Well, it wasn't right near him, no; it was down

the track a little ways.

Q. How far?

A. About forty feet from where he was lying.

Q. And did that blood continue in the snow up to

where he was? A. Yes, sir.

Q. Then below that was where you saw the street

that looked like a shoe might have been dragged?

A. Yes, sir.

Q. How far did that extend down ?

A. Oh, about lOO feet; 150 feet, something along

there; it might have been 125 feet.

Q. Now, how far was that from where that line be-

gan from the Frisco boarding-house platform?

A. Up to where this line began?

Q. Yes, where it first started in.

A. I don't know. I never measured the distance; I

should think it would be from 300 to 400 feet, though.

Q. In your best judginent?

A. In mj' best judgment; I don't know how far it is.

Q. You didn't measure any of those distances, did

you? A. No, sir; I didn't.

Q. You are just testifying from your best judg-

ment?

A. My best judgment, what I would think the dis-

tance would be.
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Q. But you tliiiik from tlie Frisco station platform,

ilie railroad station platform at the Frisco boarding-

house to tlie point where you first saw that slipper mark

or whatever it was

—

A. Yes, sir.

Q. —was about 300 to 400 feet?

A. Sometliino" like that; I don't know exactly. It

mio^ht be more or it might be less. It raig"ht have been

a thousand feet.

Q. You realize that it not a thousand feet from the

platform to where

—

A. No, I wouldn't think it would be a thousand feet.

Q. Your best judgment is that it was 300 or 400

feet?

A. Sbmething' like that; it might not have been that

much.

Q. It might not have been that much?

A. As I say it might and it might not; it might have

been 30O or 400 feet.

Q. What time did that train leave Wallace?

A. I don't know the exact time the train left Wal-

lace; between eleven and twelve.

Q. You went to the theater? A. Yes, sir.

Q. Was it a long show or a short one?

A. Why, it was quite long. I think it was about

eleven o'clock, slow time, in Wallace; that is, Pacific

time.

Q. Was the train crowded or otherwise?

A. There was quite a load on, yes, sir.

Q. BTow many cars?
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A. Three cars and an engine.

Q. You were in the head car most of the way?

A. Yes, sir.

Q. Did yon stay in that car until you got home?

A. Until I got to Black Bear.

Q. Your friend stayed on the rear car?

A. I don't know; I didn't see where he got on. I

thought when I got to Black Bear he hadn't got on at

all. That is the reason I missed him.

Q. You were going to catch the train and go back

down after him, were you? A. Yes, sir.

Q. Until you saw him coming up with a lantern in

his hand?

A. Yes, sir, I saw the lantern but I couldn't see it

was him until he got up within a short distance of me.

Q. And you found it was he?

A. I found it was him, yes, sir.

Q. What color was that lantern?

A. It was a white lantern—Northern Pacific lan-

tern.

Q. Did you go into Mrs. Felz home?

A. I went part ways in when they were packing the

man out. I didn't take him in there.

Q. You went oyer to the Frisco mill for this car?

A. I went down to the Frisco, yes, sir.

Q. Was that road slushy that night where it was

light? A. Yes, sir.

Q. Wet?

A. Wet, ice; small chunks of ice and water.
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Q. How deep was the slush and the small chunks of

ice?

A. Five or six inches; maybe it might have been a

foot, something like that, along in the rut of the roa'd.

Recess until 2 o'clock P. M.

Court reassembled at 2 o'clock P. M.

P. J. HANEY, recalled, testified as follows:

Direct Examination.

(By Mr. GRAY.)

Q. Mr. Haney, if you know, state w^hether or not, or

if you heard the bell or whistle on that engine sounded

or blown after the train left Frisco on the night in

question, the night of February 4th? I mean before it

reached Black Bear.

A. I don't know that it was, but I didn't hear it

blown. I know that they didn't blow any signal like

they do when anybody is on the track to warn them to

get off several short whistles. I will swear positively

that they did not blow that kind of a whistle and I did

not hear them whistle out of the station or ring the bell.

Q. Is it customary for them to ring the bells at times

\^hen there is some one on the track there, or what is

the customary way?

A'. Well, they very seldom ring the bell coming into

tlie stations. Sometimes they blow the whistle and

sometimes they don't.
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Cross-examination.

(By Mr. BUNN.)

Q. What you mean to say, Mr. Haney, is that they

did not blow the stock alarm whistle, "toot, toot, toot,"

Just before they hit him?

A. No, sir; they didn't blow that kind of a whistle

at all.

Q. As to whether they blew the whistle comino- into

Gem or into Frisco, you wouldn't say whether they did

or not?

A. If they blew the whistle leayiug- Frisco?

Q. Not leaving; coming into Gem.

A. Coming into Gem they did blow the whistle, yes,

sir.

Q. And coming into Frisco you wouldn't say whether

they did or not? A. I wouldn't say that.

Mr. GRAY.—You didn't hear any whistle blown?

A. No, sir.

The COURT.—He has answered that question, gentle-

men. I don't want these questions repeated so much.

Mr. GRAY.—I want to ask Mr. Crouin that same ques-

tion. I am not sure that I asked him that question this

morning.

Excused.
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T. J. ORONIN, recalled for plaintiff, testified as fol-

lows:

Direct Examination.

(By Mr. GRAY.)

Q. Mr. Croniu, did you bear the whistle blown or

bell runo- on that engine after the train left Frisco that

riio-ht? A. No, sir; I did not.

The COURT.—I am positive that this youno- man tes-

tified to that same question this morning. Did you not

testify upon that subject before?

A. I don't remember; I migiit.

Mr. BUNN.—Yes, he did.

The COURT.—I remember he did.

^fr. BUNN.—I have a memorandum of it.

Mr. GRAY.—Just so it is in the record, that is all. He

testified coming into Frisco, but my associate suggests

having him testify going out.

The COURT.—^y ell, make it short. Ask the question.

Mr. GRAY.—I have asked it.
'

A. No, sir; I didn't.

Excused.

W. R. SWEISGOOD, sworn on behalf of plaintiff,

testified as follows:

Direct Examination.

(By Mr. GRAY.)

Q. State your name, residence and occupation.

A. My name is W. R. S'weisgood, and I live at the
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little village called Frisco. I am a mining man and also

serve in the capacity of depnty sheriff.

Q. How long have you resided there?

A. Since the 3d day of December, 1893.

Q. How long have you been in the Coeur d'Alenes?

A. The 10th day of July will be six jnears coming.

Q. Have you been familiar with Canyon Creek during

all that time? A. Yes, sir.

Q. Please describe it.

Q. Canyon Creek is what is termed the south fork

of the Coeur d'Alene river running northeasterly to tlie

Montana line.

Q. What is situated along Canyon Creek?

A. Well, there is all kinds of little villages, mining

towns, mining plants, mines, and all equipments, busi-

ness houses and railways.

Q. W^hat railways?

A. The Northern Pacific and the O. R. & N.

Q. How wide is that canyon, Mr. Sweisgood? Just

estimate it.

A. Well, in places it will run between a quarter

and a half a mile wide, down to 200 feet.

Q. How many people are there living along the can-

yon?

A. Well, to the best of my knowledge, I would judge

it to be from 3,500 to 4,000 people.

Q. How close are their homes to the railroad track?

A. Well, their homes there will run several hundred
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feot awa}' from both railroads; others that will run in

ten or eleven feet.

Q. Did yon state what railroads run up there?

A. The O. R. & N.—Oregon Railway and Navigation

Company and the Northern Pacific.

Q. Along M'hieli of these tracks are the homes, or

are they alongside of both of them?

A, Well, the majority of the homes are between the

two tracks and on the north side of the Northern Pacific.

There are quite a number of homes in Black Bear on

the south side of both tracks.

Q. Which way do most of those houses face, Mr.

Sweisgood?

A. Well, all the business houses face the Northern

Pacific.

Q. Mr, Sweisgood, what, if you know, is the commonlj-

traveled highw^ay for pedestrians between the town of

Gem and the toAvn of Black Bear and between inter-

mediate points?

A. Well, the only public thoroughfare for the people

on foot is the railroad tracks.

Q. How long have you been familiar with the North-

ern Pacific track and with the canyon?

A. Well, I have been partially familiar with it for

six years, and

—

Q. Has that been the custom during all of that

time? A. Well, yes.

Q. Did you pass up and down that canyon often?

A. Very often; yes, sir.



178 Xorthcrn Pacific Raihcaij Company

(Testimony of W. E. STveisgood.)

Q. How often?

A. Sometimes eight or ten times a day and some-

times twice a day.

Q. How did YOU travel when going up or down?

A. Well, part of the time on the train, part of the

time on foot, and sometimes on horseback.

Q. When you were on foot how did you travel and

where? A. On the railroad tracks.

Q. And when you were on horseback?

A. Well. I suppose about three out of every four on

the railroad track; sometimes I go over the mountain

road.

Q. I show you this map here and I refer you to what

has been marked *'road" here and to the Northern Pa-

cific Railroad track. In going from points in Gem to

points in Black Bear how do pedestrians travel, over the

wagon road or down the railroad?

A. Most of the traffic is over the railroads.

Q. Do you ever have occasion to go over the wagon

road? A. Yes, sir, occasionally.

Q. How? A. On horseback. •

Q. Is it customary to meet pedestrians on that road?

A. Very seldom.

Q. Where do they travel in going along?

A. On the railroad.

Q. I will ask you how vehicles, delivery wagons, etc.,

travel up and down? Where do they travel generally?

A. Well, in going up, most all of them, especially the
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delivery wagons and butcher wagons, grocery wagons,

laundries, and such things as that, go up the railroad

track. Most all of them—part of them anyhow—come

down the wasron road coming back. In deliyering their

goods they go up the railroad track.

Q. Were you familiar with that territory up there on

the 4th of February, 1904? A. Yes, sir.

Q. And you are familiar with it at the present time?

A. Yes, sir.

Q. I will ask you to look at this photograph and

see if substantially the conditions are the same now as

they were on the 4:th of February, 1904? I have handed

yoii Exhibits "E.'' '-D." -F," "C"* and "G"; I mean sub-

stantially the same.

A. I recognize all the pictures as view of the canyon.

Q. Well, are they substantially in the same condition

that they were on the 4th of February, 1904?

A. All but one exception. Well, the town of Black

Bear has changed. There has been a fire there; it was

burned out since then. And also there has been a house

built there.

Q. But is the general relation of the houses to the

railroad track the same? A. Y>s, sir.

Q. Where were yoti on the 4th of February, 1904?

A. Well. I was in Wallace.

Q. On the evenino- of that day?

A. lu the evening, no. I was in the canvon,

Q. Whereabouts in the canvon?



180 'Northern Pacific Railway Company

(Testimony of W. R. Sweisgood.)

A. Well, I was at Gem and at Black Bear and at

Frisco.

Q. Are you acquainted Avitli the plaintiff, Ilarrv S.

Jones? A. Slightly.

Q. Did you see him on that night?

A. Yes, sir.

Q. State under what circumstances?

A. Well, I was informed by a couple of boys that

came to my house—I was in bed but I wasn't asleep, and

they pounded on the door and I got up, and they told

me there was a man knocked off the Northen Pacific

Railroad by an engine. I got up and dressed and went

up there. He was lying in the road, in the wagon road,

about from ten to fifteen feet from the track—twelve or

fifteen feet.

Q. What was his condition when you found him and

did you recognize the man?

A. I didn't know him before; I had saw him but I

didn't know who he was,

Q. Do you know who it was now?

A. Yes, sir. I know that is the man that I found

there.

Q. Who is that? A. Mr. Jones.

Q. State the condition that you found him in.

A. Well, he was lying on his side in the road and the

first time I spoke to him I didn't get any reply. I think

the first remark that I made though, was something

about perhaps his leg was cut off or something of that

kind. He says, "No.'' I asked him where he was hurt.
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Ho says, ''^fy log is broko," and ho put his hand on his

thigh.

Q. What did you do thou, Mr. S'weisgood?

A. I asked aid from the bystanders that were there

to help get the man in condition to keep him there until

the train would come back and we would try and get

him on the train and get him to the hospital in Wallace;

and I started for the telephone to notify the hospital in

Wallace to be ready to receive him when he got there.

I went to the Frisco and c(mldn't get the telephone and

I spoke to several boys around there to do the best they

could for him until I got back; and while I was start-

ing to Gem to see about telephoning I heard the

train wdiistle coming back from Burke. I put some

boys up there to stop the train, that is, spoke to one

to stop the train so that we could try to get him on

the train to get him to the hospital. When the train

failed to stop I went from there on to Gem and I didn't

go back there at all. I went down to Gem and got the

postoffice up where the telephone is there and called up

central and got the Providence Hospital, and told theui

to be prepared to take care of this man and have a physi-

cian there, the surgeon there to take care of him; and

I waited there until the push car came, and in the

meantime before I left after the train passed, I got the

push car from Mr. Clark, the Avatchman at the Frisco,

and I helped them to get the car on the track, and when

they started up for Mr. Jones I w^ent on to Gem while
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they were loading him there and fixed arrangements to

have him taken care of when they got him to the hos-

pital.

Q. How far from the railroad track was ^Fr, Jones

Ivino; when you first saw him?

A. From twelve to fifteen feet.

Q. Conld yon identifv the point on here (map)?

A. Well, near to it.

Q. Show about where it was.

A. It was somewhere near this mark.

Q. Near that "X'-? A. Yes, sir.

Q. Near the rock point, the east "X"?

A. Yes, near that point, somewhere close.

Q. Was it light or dark there, Mr. Sweisgood?

A. Well, it was hardly either ; neither extra light nor

extra dark. You could distinguish objects quite a dis-

tance.
.

Q. By what light could you distinguish objects?

A. Well, it wasn't really a dark night and a person

trying to see an object would be aided by the electric

lights from the Frisco yards.

Q. What was the condition of the weather?

A. Well, at that time it had begun to snow most

every day and there was hardly a night but what there

was snow, and sometimes rain, and it was kind of mixed

weather too; soft weather mostly all the time; not freez-

ing weather.

Q. I will ask you what the condition of the wagon
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roads Avas around here at that time, this wagon road

til at o-oes around baclv there (indicating)?

A. This road from this point here (indicatniL') to

back in liore (indicating) is a very slippery road natur-

ally; it drained from the hill and from right in there

(indicating) to behind these houses there is hardly a time

during soft weather but what it is very muddy in there

and slushy during the snowy season.

Q. Do pedestrians use it at that time?

A. No, you will very seldom see a person going

through there on foot.

Q. Do you know where that dam marked "dam"

there, the head of it is? That dam that Mr. Merriam

has spoken of? A. Yes, sir.

Q. How high is that dam—do you know?

A. I suppose it is from seven to eight feet fall.

Q. Does any water pass over it?

A. Well, different times of the year there is quite a

stream of w.^ter prsses over it; it depends on the sea-

son.

Q. Well, about that time of the year? Mr. Sweis-

good, do you have occasion to walk up and down that

track in the night-time ever?

A. Yes, sir; most any hour of the night I am lia^ble

to have business up that way.

Q. I will ask you if that track is used during the

night-time the same as in the daytime?

A. Just the same, it seems like.
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Q. Is it used as a common highway for pedestrians

during the night-time?

A. More so than all other highways, I think. That

is, that has the most traffic there for foot travel.

Q. Do you know where that overflow is that is mark-

ed on the map? What is this (indicating)—do you

know?

A. That comes from the—that, I would judge from

the drawing, comes from the Frisco tank or overflow

that su]>plies the Frisco mill with water power.

Q. Is there an overflow there?

A. Yes, sir; two.

Q. Was there upon the 4th of February, 1904?

A. Yes, sir,

Q. What is the result of that water falling down that

liillside there—does it make any noise?

A. Yes, sir; there are several results to !t.

Q. I mean does it make a good deal of noise or not?

A. Why certainly; it falls about 200 feet.

Q. You spoke of trying to stop the train. How did

you try to do that? «

A. Why, I stepped out on the track and tried to sig-

nal them to stop.

Q. Well, did you have a lantern or anything?

A. No. ^[y recollections are that I took a—I had a

] at, a white hat that I generally wear in the fall

weather, and I had that hat on, and I took my hat off

iind tried to stop it by waving my hat.
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Q. 1 will ask you, if you know, what lights they had

about the Frisco at that time?

A. There are three.

(}. What kind of lights?

A. Electric lights.

Q. AYhat were they or how were they situated?

A. They are on three different poles.

Q. T^p high on the pole or down low?

A. They are up high on the top of the pole.

Q'. How about the reflection from those lights—is

that thrown any distance?

A Why, quite a distance.

Q. On the night in question you said that you Avent

down to Gem?

A. Well, I was dow^n to Gem that night.

Q. From down about the Frisco platform were ob-

jects plainly visible up near where you have described

this?

A. Yes, they always show when those lights are

burning.

Q. But where you described that you found Mr.

Jones, up in here (indicating)?

A. The Frisco light shines until the bend here (in-

dicating) shuts it off. You start down from Black Bear

and it is very dark until you get around this bend. And

after you get around there you have a good light all the

way down here.

Q. You can see objects?



186 'Northern Pacific Railivay Company

(Testimony of W. R. Sweisgood.)

A. You can see objects all the way down.

Q. What kind of a train was it that was running that

night, if you know?

A. Well, I couldn't say whether they had two or

three coaches on.

Q. I mean was it a regular train?

A . No, sir, it was a special.

Q. Do you know what kind of a special, for what pur-

pose? A. For the show.

(), Was it the regular Saturday night train?

A. No, sir.

Cross-examination.

(By Mr. BABB.)

(}, To what extent did they run special trains on the

Northern Pacific track there?

A. To what extent?

Q. Yes.

A. One train or the number or which? I don't catch

what you mean. How many do you mean?

Q. To what extent do they run special trains on the

Northern Pacific line there up the canyon?

A. Well, I think your question covers a good deal of

ground.

Q. Yes.

A. The number of coaches or the number of trains?

Q. How frequently?

A. Oh, sometimes there is a special for several nights,

a show, and lodges, and Saturday night specials, and

sometimes there is not more than one special a week.
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What we call the regular special goes down on Saturday

evening. Sometimes they have several shows during

tlie week, and sometimes there is occasion to have a spe-

cial train run up the line to the different towns, espe-

cially Burke, for one thing and another; they have got

lately to pulling off prizefights and they have a special

Irnin up there for that.

Q. Now, from this point on the map, where the road

shown on the map comes close to the Northern Pacific

track, a little w^ays east of the easterly cross made on

tlie map there on down to Gem, the county road, it is

quite a distance from the railroad track, isn't it?

A. Well, for a short distance here it is; it keeps

widening from this point until it passes what is called

the Frisco office; then it begins to get closer all the time

to the railroad track.

Q. And it comes back away down here (indicating)?

A. Follows the track down through Gem to there (in-

dicating).

Q. Now, wagons, etc., going up and down that canyon

at that point, where do they go along that road there?

A. The wagons come up from Wallace, they follow

along by the side of this track here until they get up to

what you call the upper residence part of Gem, and they

leave that road and come back onto it here at the upper

part of Frisco, between Frisco and Black Bear, and they

hit this (indicating) and follow this railroad track

—

Q. I mean until we get to the place of the accident.

We are not interested beyond there.
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A. Yes, sir; tliat is whore it is.

Q. From a little ways west of the accident for a long

ways down there (indicating), the road is quite a distance

from the Northern Pacific track? A. Yes, sir.

Q. And when anybody goes along there with a team

they follow that road? A. Yes, sir.

Q. But you think people don't frequently walk on the

road along there; they more frequently walk the railroad

track?

A. Very seldom you meet anyone on that along there

(indicating), especially in the wet season.

Q. Now, where was that man lyiug with reference to

that road adjacent to the Northern Pacific track there?

A. Well, he was lying right in the road.

Q. Lying in the road? A. In the road, yes, sir.

Q. About 10 or 15 feet from the track?

A. Somewhere in that neighborhood, yes, sir.

Q. From the ends of the ties you mean by that?

A. Well, I don't think it would be oyer twelye feet

from the ends of the ties at the furtherest; that is, his

feet I don't suppose were over ten feet from the ends of

the ties.

Q. Now, the nearest stopping place for the train west

of where he was lying was what we call Frisco?

A. Yes, sir.

Q. And there is a platform there where the train stops?

A. Yes, sir.

Q. And people get on and off? A. Yes, sir.
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Q. T[ow far is that platform west of whore he was ly-

ing?

A. \N'ell, I never measured it, but I should suppose it

to be about 100 feet, possibly more—450.

Q. Well, how far was it from this platform on west to

the next regular stopping plaee of the train?

A. Gem is the next stopping place; it must be some-

thing like towards 2,000 feet, I should judge; perhaps not

quite that far.

Q. Is the track substantiallj^ straight between where

that man was laying and 2,000 feet west?

A. Well, there is a curve between the Frisco and Gem.

Q. That is right up here (indicating)?

A. W^ell, there is another one here ( indicating).

Q. Well, how far is the track substantially straight

from where he was lying west?

A. As far as the point of vision is concerned you could

see over here.

Q. See pretty near to Gem?

A. Well, from about 150 yards above what is called

at the present time the Gem postoffice, or the White &

Bender Mercantile Company, and I believe you can see

at one point there, your vision clear through to this rocky

point.

Q. How far is that, about half a mile?

A. Well, it is close to it; hardly that.

Q. Close to half a mile you could see on the track

there? A. Yes, sir.

Q. Anything that is on the track? A. Yes, sir.
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Q. Here where the man was lying?

A. Yes, sir; I believe you could see from this point

to this one (indicating).

Q. Then those lights about the Frisco—how far was it

east of those lights where he was lying?

A. Well, from the last light of the Frisco 3'ards, I

should judge it to be about in the neighborhood of 300 feet

from the nearest light to where I found him here in the

road.

Q. Three hundred feet?

A. Possibly a little over.

Q. Then take the next cross west of the cross A\here

he was laying back there, how far was it that you could

see there with the aid of the Frisco light?

A. I know nothing about that cross; if you will desig-

nate what it is,

Q. Here is where he wa!5 supposed to have been lying,

and here (indicating) is where he was supposed to have

been struck. This is 100 feet to the inches and you see

there is pretty near two inches.

A. Well, pretty near.

Q. Well, maybe not quite; maybe one and three-quar-

ters. Maybe 175 feet there?

A, According to this cross here (indicating), I under-

stand that that building is—I think that is where Mrs.

Felz is.

Q, Yes.

A, And I should judge it would be something like 200

feet from where Mrs, Felz lives—oh, it is more than that
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to this electric light; the electric lights stands, I should

judge, 75 feet above the platform up in the yards further

directly in front of the mill. This platform is not directly

in front of the mill. The electric light is in front of it.

Q. About 200 feet west of Mrs. Felz' house there is a

light there you say?

A. It must be a little over 200 feet from this first light

to this building.

Q. Row far could you see from Mrs. Felz' house there

by the aid of those lights in the night-time?

A. Well, so far as the aid in distinguishing objects is

concerned from these lights it would be hard to deter-

mine; I don't kuo^^'. But the rays of these lights would

come just about— it is a regular arc light there—they are

not an arc light; they are fixed up in the shape of an arc

light, but they are incandescent lights in a cluster and

whether they show as far or not I don't know. I am not

well enough posted to tell you how far a person could

see by that light. I know that the shade is raised so that

it gives a light quite a distance from the lights, but how

far I can't say. I know that coming doAvn—every night

when I have passed that point it is pretty dark until I

pass there, and then I have a good light from there on

home.

C^. It is dark until you get pretty near to the point

where you found the man lying going west?

A. No, the rays of the light show up to there (indi-

cating).
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Q. To the point of the curve, and it is dark nntil you

get here (indicating).

Q. About the middle of the curve?

A. AVell, I don't think you would have to go there, be-

cause it shines on the track and you have a good light to

come along home there on the track.

Q. Well, it lights easterly that far (indicating)?

A. Well, to that point
;
yes.

Q. HoAv far is that? A. From where?

Q. From where the light is?

A. Oh, it must be 500 feet, I guess.

Q. Does it light just as far west as it does east?

A. Well, I don't know of any obstructions there that

would obstruct the ray at all.

Q. You think, then, it would light west about five hun-

dred feet from the place where the light is there?

A. I would think it, yes; I don't know of anj'thing that

would obstruct it.

Q. How far would that be from Mrs. Felz' house,

there where he was supposed to have been struck? Five

hundred feet west of the light is how far west of Mrs.

Felz' house?

A. AN'ell, that would take it about 300 feet, I should

judge, or 250.

Q. That would make about 800 feet, altogether?

A. Two hundred and fifty perhaps.

Q. And that light you think would make it so you could

see by the aid of it at night about 800 feet up the track
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from Mrs. Felz' house or down the track west from Mrs.

Felz' house?

A. Well, so far as j^ettiiig the benefit of the light is

concerned for certain purposes, I don't know; but then

coming towards this light it will aid a person a great deal

further than the ravs really reach, because you have the

light facing y(ui. I suppose where the sliadow will shut

the rays off the light—it gives a person coming toward

the light a great deal more benefit where the rays can get

above the shade. You have the light coming to you. I

think the shade will shut the light off away down here

(indicating). But coming toAvard the light it gives any-

one a chance to see coming toward the light any object

that is between them. That is the way when I was com-

ing around this point it gives me a good light to come home

on for any objects around this point.

Q. Well, you have been coining in the other direction

many a time on the track? A. Yes, sir.

Q. How far does it show from the house?

A. Just as quick as you come around this curve you

can see objects between you and this light, so that I think

that would give the benefit of this light for a thousand

feet.

Q. West of the house? A. No, altogether.

Q. Five hundred feet east and 500 feet west.

A. I don't think you could see 500 feet east, but I don't

think it is 500 feet hardly from here (indicating) to the

light. You have got to come around this point or it will

shut vou out.
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Q. You say those are not arc lights?

A. V\\'\\, thoy are not carbon lights.

Q. You spoke of a cluster. What do you mean by

that?

A. "Well, they are a bunch of incandescent lights in-

stead of carbon lights.

Q. Do you know how many? A. I do not.

Q. The same number now as there was before?

A. I don't know; I didn't examine them?

Q. ^A'hen was it you noticed there was a cluster there?

A. Well, I don't know as I remember there being any

other light; I don't know where it was—whether they

ever had an arc light there or not, but it answers just the

same as—the passerby without looking would think it was

an arc light.

The COURT.—I want to ask the witness a question

here. Mr. Witness, there is a place there designated as

the point where the plaintiff Avas struck by the train. Do

you know where that point is on that map?

A. Yes, there are two crosses there where he was struck.

Q. A^hat I want to know is this: Where was that light

with reference to the train and the plaintiff when he was

struck, and at the time that he was struck about that

point marked there? Was the light between him and the

train, or was he bet^^een the light and the train?

A. The train was between him and the light. That

is, coming, the train would have to leave the light before

it got to this point to hit him. The light stands about

—
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Mr. BABB.—There is a dot there in ink indicating the

light. Tliere is one, I guess (indicating).

A. Well, there is another light.

Q. Then there is another one somewhere. If we had

the engineer here he could show us.

The COURT.—Did I understand you to say that when

he was struck by the train the light was in the rear of the

train, was back of the train?

A. Yes, sir, back of the train.

Mr. BABB.—Well, the light was on the south side of

the track there,

A. Yes, south of the track. If he was hit at this point

(indicating), the light would be in here (indicating), and

Avould naturally throw the train directly between him and

the lights.

Q. The light was on the opposite side of the train from

where he was?

A. From where this point is. I know nothing about

where he was struck. I didn't investigate that point only

from hearsay evidence.

Q. The distance from where he was struck there is such

that it would put the train between him and the light.

You were down at Gem the evening of the 4th of February?

A. Yes, sir.

Q. How long were you there?

A. I think I was there until about 8 :30.

Q. That was down about the postoflftce, was it?

A. Yes, sir.
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Q. Did yon see Mr. Jones there that eyening?

A. Xo, sir; not that I know of. I didn't kno^v the

gentleman at the time.

Q. You were acquainted with liim then?

A. Xo, sir.

(^ The people liying along there were all yery familiar

with the running of these trains and with the track situ-

ation around there, were they not?

A. AVell, I should think they should he. It is an un-

certain thing about show trains though, about what time

it is going to come up; but the regular trains, I would

think they were familiar ^^•ith the time of day or night

that they would pass.

Redirect Examination.

(By Mr. GRAY.)

Q. The point where the ''X'' is which represents the

point at which he is supposed to haye been struck, is that

within the radius of the light from these lamps at Frisco,

from these lights at the Frisco?

A. Well, it giyes the benefit there; yes, sir. It giyes

the benefit of that light clear to the Rocky point.

Excused.

JOIIX^ McKAY, sworn for plaintiff, testified as fol-

lows: I

Direct Examination.

(By Mr. FORXEY^)

Q. What is your name?

A. My name is Jolni ^FcKay.



vs. Hani/ S. Jones. 197

(Testimony of John McKay.)

Q. Where do you live?

A. I live in Wallace.

(}. How lono- have von lived in Wallace?

A. I have lived in Wallace since a year aj?o the 26th

of last December the last time, but I have been in Wal-

lace three different times the last six years.

Q. Where were you on or about February 4tli, 1904?

A. I was working- at Providence Hospital in Wal-

lace.

Q. Are you acquainted with Harry S. Jones, this

plaintiff here? Do you know him?

A. Yes, sir; I saw Mr. Jones the morning- of the 5th

of February, about ten minutes after six.

Q. Where did you see him?

A. In room No. 6 Providence Hospital.

0. What is your business?

A. My business is a nurse.

Q. How long have you been nursing?.

A. I have been nursing about nine years; it will be

ten years the 20th of December.

Q. Are you a graduate of any school?

A, I am a gTaduate of Trinity Hospital, Milwaukee.

Q'. Will you describe the condition of Mr. Jones here

when you saw him at that time?

A. Mr. Jones, at ten minutes after six on the morn-

ing of the 5th, was in a delirious condition when I went

on shift. I came up about six o'clock and generally

made my toilet upstairs on that floor. I went into the
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pantry and I met the night nurse. He says, ''Wo have

got a new one for you, Jack."

Q. Just describe his condition, physical and other-

wise.

A. Well, when I went into the room—it is generally

my custom in the morning to make my toilet before I

have breakfast. I went into his room and bathed him

and he was deliriims; he couldn't move his arms and

his leg; his right leg was in weights. He was weighted

over the foot of the bed. His left knee was bandaged.

I did not see tlie extent of the injury until the doctor

came in, that is, of the right knee. The consequence was

after the doctor came, about 10:30, Dr. Lehman, he said,

"We will not bother him to-day." His hip is bruised,

his right hip badly, to the spinal column; and there was

nothing done for that da^'. •

Q. What Avas the matter with his right leg?

A. His right leg at tlie knee for about four inches,

the flesh and skin was off the knee and tlie knee ball

was bare for about a quarter of an inch.

Q. Can you state whether that leg was broken or not?

A. The left leg?

Q. The left leg.

A. The left leg was certainly broken—fractured,

rather.

Q. Describe that fracture.

A. Well, from four to five inches below tlie hip joint

it was fractured; and I can't say myself whether it was



vs. Harrij S. Jones. 199

(Testimony of John McKay.)

n straij^lit fracture or a crooked fracture, although the

doctor claimed it was a crooked fracture.

Mr. BUNN.—I object to that. Let him state what

he knows himself.

Mr. FORNEY.—Describe what you know of it. You

know the leg was broken, do you?

A. Yes, the le"" was fractured.

Q. Was there any other bones broken in the body?

A, No, sir.

Q. What was the condition of his elbows?

A. His elbows was bruised, the skin bruised so badly

that he could hardly raise a glass of water to his

mouth; he couldn't raise a glass of water to his mouth,

and I had to feed liim for ten days,

Q. What was the condition of his back?

A. His back all along the left hip and spine was

bruised very badly. In four days he had bedsores, very

hard to handle him being a heavy man, and to turn him

and dress his bedsores vv'ould throw out the fracture.

Q. Can you describe his sufferings at tliat time?

A. Well, for from ten days to two weeks he was

practically delirious, partially delirious, from suffering.

Q. From the pain and suffering? A. Yes, sir.

Q. How long did you attend him at that time?

A. I attended him until the 21st of February.

Q. How long did he remain in the hospital?

A. Well that I couldn't say.
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Q. Do you identify the plaintiff here as the man—do

you identify Mr. Jones here as the person that was in

jnred? A. Yes, sir.

Q. Wliat was the condition of that leg with reference

to the other?

Mr. BUNN.—Which leg- was that?

:Mr. FORNEY.—The left leg.

Mr. BUNN.—With reference to the right leg?

Mr. FORNEY.—Yes. Which leg did you say was

broken?

A. The left leg.

Q. The left leg.

A. The right leg, rather.

Q. The right leg was broken? A. Yes, sir.

Q. What is the condition of that leg with reference

to being longer or shorter?

A. As to being longer or shorter?

The COURT.—You mean the present condition or the

condition then?

Mr. FORNEY.—Yes.

A. Well, I saw ^Ir. Jones Saturday, last Saturday,

and I saw Dr. Harris, and Dr. Lehman not being in Wal-

lace at present, and Dr. Harris told me to set it

—

Mr. BUNN.—Wait.

The COURT.—One moment, Mr. Witness. Tell what

you know, not what somebody else told you.

A. I was adyised

—
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^Ir. FORNEY.—Not what you were advised, what you

know.

Mv. BUNN.—If YOU don't know, :\ri'. :\[cKay, let it go.

You don't have to say.

A. Tlie leg is one inch and a quarter to one inch and

a half shorter.

:\rr. FORNEY.—Than the other?

A. Yes, sir.

Q. What sort of a union was that that took place

where you say it was broken?

A. At the time it was put into the cast there was no

certain union,

Q. What sort of a union has taken place in it since?

State if you know.

A. Well, the leg being shorter there must be a bone

cartillage union to the best of my knowledge.

Q. In your experience as a nurse you have frequently

attended these fractures, haven't you?

A. I have.

Q. In your school did you study the anatomy and

physiology of the human system? A. Yes, sir.

Q. In your opinion has that union osifled or is it

simply what we call a cartilage union?

A. Bone cartilage union.

Q. What is the condition of that leg as to being as

strong as the other? Say, if you know.

A. Well, generally in cases where there is a bone

cartilage union the leg never will be strong.
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Q. What is the condition of his back? In what

rep;ion was that? In the lumbar region? Are the lum-

bar nerves affected in his back? A. Yes, sir.

Q. What is the condition now, state if you know,

relative to the healino^ np of that part of the body?

A. Well, under the conditions, I would jud2:e his back

would be weak.

Mr. BIJNN.—I move to strike out the evidence of the

witness unless he has some knowledge to answer the

question. If he has any personal knowledge of the

effects we have no objection whatever to its coming in.

Mr. FORNEY.—I am asking him his knowledge.

The COURT.—Of course a mere guess won't do. He

must state his opinion and the reasons for the opinion

so that the jury may judge whether or not his opinion

is good.

Mr. FORNEY.—You said it would be weak. Upon

what do you base 3'our opinion?

A. Well, now, that is bruised over the kidneys and

as far as the vertebra, which generally leaves a weak

b^ck.

Cross-examination,

my Mr. BUNN.)

Q. You are not a physician and surgeon, are you, Mr.

McKay? A. No, sir.

Q. Have you ever examined this gentleman since he

was in the hospital to tell what his condition was?

A. Yes, sir. ;
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Q. When? A. Saturday.

Q. Last Saturday? A. Yes, sir.

Q. Wbero? A. In Wallace.

Ql He called you to examine bim? A. Yes.

Q. AVere any physicians and surgeon present?

A, No, sir.

Q. You examined him alone, did you?

A. Yes, as to the condition of his leg', the measure-

ment of his leg.

Q. The measurement of his leg? That is the only ex-

amination you ever made, was it, just the measurement

of the leg? A. Yes, sir.

Q. Now, referring to the examination of the patient

to see what his injuries were since he left the hospital,

have you ever made an examination of him for that pur-

pose?

A. No, sir. That is, not a thorough examination.

Q. You didn't make an examination when he was in

the hospital for that purpose, did you?

A. For the condition of his leg? Yes, sir.

Q. Of his physical condition to see what was the

matter with him? A. Yes, sir.

Q. When was that? A. That was the 7th.

Q. The 7th of what? A. February.

Q. Last? A. A year ago.

Q. What did you do?

A. Well, I dressed his back nearly every day.

Q. You were called as a nurse for that purpose,

weren't you? ' A. Yes, sir.
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Q. To take care of bim? A. Yes, sir.

Q. You were not called to examine him to see what

was the matter with him, were you? A. No, sir.

Q. You say that one who has his kidneys bruised

to that extent would suffer more or less injury and pain.

What is the consequence of a blow on the kidneys?

A. Generally a weak back.

i}. Did he, before the time of his injury, show a blow

on the kidneys? A. Yes, sir,

Q. And on the right leg or left leg? •

A. On the left leg.

Q. On the left leg?

A. Left hip rather to as far as the spine.

Q. From the spine on the left hip and one of the

knees was injured, you say? A. The left knee.

Q. The left knee. What was the matter there?

A. It was skinned.

Q. What was the matter with the right leg?

A. And the flesh tore off. The right leg was frac

tured.

Q. The right leg was fractured, was it?

A. Yes, sir.

Q. Where?

A. From five to six inches from the hip joint toward

the knee.

Q. Were there any bruises on the right leg up around

the fracture?

A. Well, no. It was swollen very badly; swollen

generally in the case of a fracture.
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Q. Was there any indication of a blovr having been

received on the right leg- where it was fractured?

A. No, sir; near the fractnre it was a little blue.

Q. A sort of a bruise? A, Yes, sir.

Q. Did you examine his leg on last Saturday? You

said you did? A. Yes, sir.

Q'. To see what the length of it Avas?

A. Yes, sir.

Q. You measured it? A. Yes, sir.

O. And found that one leg was shorter than the

other?

A. From an inch and a quarter to an inch and three-

quarters.

Q. Which was the shorter leg?

A. The right leg.

Q. The injuries to the left leg then consisted of a blow

or bruise on the knee and up the back sort of on the

Idp? A. Yes, sir.

Q. Was the leg black there, did you say, McKay,

when he first came into the hospital?

A. No, sir. He came into the hospital about one or

a little after, and I didn't see him until about ten min-

utes after six the next morning, or that morning rather,

the morning of the 6th.

Q. His wounds had been dressed at that time, had

they, by a surgeon?

A. Well, the leg was put in a lead opium bandage.

Q. Who did that? A. Dr. Lehman.

Q. During the night some time?
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A. Yes, about one o'clock Dr. Lehman and the night

nurse, Mr. Ed Williams,

Q. Who is Dr. Lehman, Mr. McKay?

A. Dr. Lehman is the N. P. physician in Wallace.

Q. Wallace, Idaho.

A. Yes—or he was at that time.

Q. Do you know where he is now?

A. He has gone to Europe to take a post-graduate

course.

Excused.

GUS PETERSON, sworn on behalf of plaintiff, testi-

fied as follows:

Direct Examination.

(By Mr. GRAY.)

Q. State your name, residence and occupation.

A. Gus Peterson; Gem, Idaho.

Q. Mr. Peterson, how long have you lived up there?

A. Twelve years.

Q. Are you familiar with the highway upon which

people travel in walking up and down the canyon?

A. Yes, sir, I am.

Q. Where do they walk generally in going from Gem

to Black Bear and intermediate points?

A. Why, they walk the Northern^N. P. most of the

time.

Q. What do you mean by N. P.? The railroad track

of the Northern Pacific Company? A. Yes, sir.

Q. Where do they walk on the track?
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A. In the middle of the track, generally.

Q. Were you in Gem on the night of the 4th of Febru-

ary, 1904? A. Yes, sir.

Q. Are you acquainted with Harry S. Jones, the plain-

tiff here? A. Yes, sir, I am acquainted with him.

Q. Did you see him on that night?

A. I saw him once, yes, sir.

Q. What time?

A. Well, it was somewhere between eleven and

twelve.

Q. Whereabouts did you see him?'

A. In the Colorado saloon, my own place.

Q. Whom else was there? A. Only myself.

Q. What occurred at that time?

A. Well, nothing. He just came in there for twenty

minutes or probably half an hour. Him and me was stand-

ing there talking over some mining propositions.

Q. Did you leave your place with him or did he go

by himself? A. No, he went out by himself.

Q. Did you hear or see a train come by shortly after

lie

—

A. Yes, sir; I heard a train.

Q. What train was it? A. The N. P. special.

Q How long after Mr. Jones left was it that the train

passed by? A. Oh, about ten to fifteen minutes.

Q. How long does it take to walk from your place

—

have you seen the place where it is alleged Mr. Jones was

struck, up about the Hecla dump?

A. Yes, I know where it is.

Q. You know where it is, the head of the Hecla flume.
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About hoAv long does it take a man to walk from your

place up to the dump?

A. It all depends on how he walks.

Q. How long would a man ordinarily take to walk it?

A. Well, it would take him about fifteen minutes.

Cross-examination.

(By Mr. BUNN.)

Q. You think it would take an ordinary man about

fifteen minutes to go from your place, Gus, up to the head

of the rock cut there, do you?

A. What do you mean by ordinary?

Q. Ordinary.

A. If I walked fast of course I would get there quicker.

Q. Well, that is not ordinary, is it?

A. Yes, it would take about fifteen minutes.

Q. About fifteen minutes, an ordinary walking man?

How far is it, Mr. Peterson?

A. ^'^'hy, it must be pretty close to half a mile.

Q. IIow far is the Frisco station, the platform at the

Frisco boarding-house from your place?

A. Oh, about seven or eight hundred feet. I h.aven't

measured it ; I couldn't tell exactly.

Q. How far is your saloon from

—

A. Oh, it is over a thousand feet. Excuse me.

Q. Y^es, I thought you meant more than that.

Q. How far is your saloon from the track?

A. Twelve feet and a half.

Q. And that is down in the town of Gem, is it?
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A. Yes, sir.

Q. Mr. Jones was in there at what time, did you say?

A. Between eleven and twelve.

Q. On the night of February 4th? A. Yes, sir.

Q. Do you remember what day of the week that was?

A. I think it was Thursday; I am not sure, though.

Q. What time did he come in about?

A. Well, as I said, somewheres after eleven o'clock.

Q. That is when he first came into your place, I mean?

A. Well, a little after eleven o'clock.

Q. About eleven or a little after?

A. After eleven some time.

Q. How long did he stay in your place?

A. Well, he stayed there probably twenty minutes;

probably half an hour ; not any more, though.

Q. Who else was in there, several others?

A. No, I was there by myself at that time.

Q. You think you and he were alone at that time?

A. Yes, sir.

Q. When Mr. Jones left your place he had been gone

about fifteen minutes, you think, when he heard the train?

A. Somewhere around there, between ten and fifteen

minuts. I couldn't tell exactly.

Q. ^A'here were you then? A. Eight in my house.

Q. Inside the house? A. Y'es, sir.

Q. Doors closed or open? A. Closed.

Q. How did you know the train went by?

A. It passed right by the house.

Q. How did you know it, I say?
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A. I heard it.

Q. What (lid jou hear? A. The train pass.

Q. What part of it did you hear, the rolling of it, the

whistling of it, the bell, or what did you hear?

A. Xo, just the rolling of it.

Q. The rolling of the train? A. Yes, sir.

Q. You heard it plainly, did you not?

A. Yes, sir.

Q. How far could you see it that night—a mile?

A. Just after it passed the house.

Q. I say, how far could you see it that night—a mile or

two miles?

A. Oh, I couldn't see it more than three or four hun-

dred feet.

Q. It was going up grade, wasn't it?

A. Yes, sir.

Q. Did Mr. Jones say where he had been or whether

he was going home or not?

A. I think he said he was going home.

Q. He said he was going home, did he?

A. Yes, sir.

Q. Did he say where he had been?

A. Xo, I didn't ask him.

Q. Did he say anything about waiting for the train

or about catching the train?

A. I believe he said he came from the barber-shop, if I

remember right?

Q. Why didn't he wait for the train? Did he say any-

thing about catching the train or didn't he?
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A. No.

Q. He said lie wouldn't wait for the train, he would

walk up? A. lie never mentioned the train.

{}. He never mentioned the train. Did the train stop

near your place? A. No, it stopped below my place.

Q. How far below?

A. Why, at that time it stopped 300 or 400 feet below

there.

Q. Did it stop that night?

A. Well, this is before the fire. I got a place closer

down.

Q. It stopped there that night, did it?

A. Yes, sir.

Q. How do 3^ou know?

A. Well, I know it generally does.

Q. Sir?

A. I can hear when they stop you know. I can hear

the roll from the engine when they start?

Q. How do you know they stopped there that night?

Now, you testified that they stopped there. I would like

to know it except by the noise I heard that is all.

Q. What noise?

A. The rolling from the steam engine. I was waiting

for them to go past and then I was going to close up.

Q. You mean to tell this jury that you heard that

noise, heard the train stop?

A. I heard the noise, that is all. I don't know if it

stopped or not; no. '

Q. How far from you was it when it stopped?
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A. Well, between 200 and 300 feet, I guess.

Q. Three hundred feet?

A. Between two and thi-ee.

Q. Which direction from you? A. West.

Q. West, towards Wallace? A. Yes, sir.

Q. You didn't hear the train whistle, did you?

A. No, I didn't.

Q. You didn't hear it ring the bell, but you heard it

two or three hundred feet west of you, or 300 or 400 feet

west of you without hearing the bell or whistle either?

A. I didn't hear it, except I heard it when it started.

Q. You heard the rolling? A. Yes, sir.

Excused.

HARRY S. JONES, sworn on behalf of plaintiff, testi-

fied as follows:

Direct Examination.

(By Mr. GRAY.)

Q. State your name, your residence and your occu-

pation. A. Harry S. Jones; Black Bear; miner.

Q. Are you a married man? A. Yes, sir.

Q. Family? A. Yes, sir.

Q. How many?

A. I have got two children; one little girl, seven

years old, and one boy, sixteen months.

Q. Mr. Jones, how long have you resided at Black

Bear? A. Two years ago last March.
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Q. What is your business—wliat lias your business

been since you have been there?

A. Miner, since I have been there. >

Q. How long have you been mining', Mr. Jones?

A. I have been mining off and on since 1888.

Q, What wages have you received as a miner during

that time?

A. Well, different wages, I have received according

to the class of work I was doing.

Q. Were you a skilled machine man, Mr. Jones?

A. Well, I have worked at it for years. 1 have done

all sorts of machine work.

Q. Where were you residing on or about the Itli of

February, 1904? A. Residing in Black Bear.

Q. How long had you resided on Canyon Creek?

A. Since two years ago last November.

Q. Are you acquainted with the highway over which

they pass in walking back and forth between points on

the railroad? A. Yes, sir.

Q. Where do people customarily walk?

Q'. Why, they walk on both railroad tracks, the O. E.

& N. and the N. P. The N. P. track is in so much bet-

ter shape than the other that they principally walk on

the N. P. track?

Q. Have you resided up there during the winter time,

Mr. Jones? A. Yes, sir.

Q. What is done with the snow that falls upon those

tracks?

A. Why some of it is shoveled out of the roadbed and
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some of it is tbrowed out by the snow plow and flanges

that the railroad company runs up and down the canyon.

O. In the winter time where do people walk in pass-

ing lip and down the canyon?

A. Why, they walk the same as they do in the sum-

mer time, as far as I know. I neyer saw any difference.

Q. Haye you eyer had occasion to walk up and down

there in the night-time, Mr. Jones, often?

A. Yes, sir.

Q. Is that track used as a highway for pedestrians

in the night-time?

A. Just the same at night as it is in the daytime, as

far as I know.

Q. How did the children go to school and away from

school? Where do they walk?

A. They walked up and down both tracks.

Q. When the shift comes out of the Standard and

Mammoth tunnels where do they walk?

A. Those that liye down towards Black Bear, they

walk on the railroad track, and the same the other way.

Q. Are you familiar with that portion of the rail-

road track that lies along the Frisco mill between the

town of Gem and the town of Black Bear?

A. Yes, sir.

Q. Do the people use that portion of the railroad

track as constantly and customarily as they do the other

portions through Gem and Black Bear?

A. No. sir. The Northern Pacific is used almost ex-

clusively.
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Q. It is? A. Yes, sir.

Q. Have yon walked np and down that track a good

many times? A. Yes, sir.

Q. For how lono- a period of time?

A. Why, from March nntil October I lived in Black

Bear and worked at the Frisco, and I nsed to go back-

ward and forth twice in every tweuty-fonr hours.

Q. Alono- that track? A. Yes, sir.

Q. ]^rr. Jones, do you know what this is upon that

map marked "danV'? A. Yes, sir.

Q. What is it?

A. That is the Hecla dam nsed for the Hecla mill at

Gem.

Q. Is there any water passing over that?

A. Yes, sir.

Q. What is this represented here?

A. That is the overflow from the Frisco penstock.

Q. Water flowing down there? A. Yes, sir.

Q. Mr. Jones, I will ask you where you were on the

evening of the 4th of February, 1904?

A. On the evening?

Q. Yes. A. I was about home until about

—

Q. Just describe your movements

;

A. About eight o'clock or half-past eight, after I

got my chores done up, I intended to go down to Frisco

to see a friend of mine—Harry McDonald; and I went

down there but he wasn't at home. So I concluded

that I would walk on down to Gem and get our mail

there. I went down to Gem and I was thinking about
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getting- a pair of digging shoes; I traded at White &
Bender's, at the store down there.

Q. Anything else you went for?

A, Nothing particular. I was sent on an errand for

my wife. That is, I had been told to get her a bottle of

wliisky and I had an empty bottle in my pocket to get

it filled down there at the time.

Q. Just state your moTements at the time you got

down to Oem; not exactly what you did in detail, but

tell what you did in general.

A. I went down to Gem, went into White & Bender's

store, looked at the shoes and talked with the manager

there for a while and didn't see anything there that

suited me; so I walked over to 'My. Carlson's saloon and

I got a pint bottle of whisky and I put it in my pocket,

and the next place I went was in Mr. Brooks' place

—

he runs a bakery—and he was alone there and I was

quite well acquainted with him and we sat and talked

there, I guess, until from perhaps half-past eight, until

possibly a quarter of ten—it might have been ten o'clock.

I left there and I went up to Johnny May's barber-shop

further up the street. I went into ^fr. May's barber-

shop and Jakey Bloom was in there with him and they

were playing solitaire, playing cards, in fact, and I stayed

there and watched them play, and I don't know the

exact time, although I remember about Johnny ^lay

saying it was a quarter of eleven, and we stayed there

quite a long time after that, and then I went from there

up to Gus Peterson's and we got to talking about leases
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and different mining propositions and one thino and an-

other, and I don't know the exact time I left there bnt

it was perhaps—^well, I couldn't say; I didn't notice the

cloclv.

Q. State generally between what hours it was.

A. Why, I should judge it was in the ueighborliood

of twelve o'clock; it might have been a quarter after

twelve; it might have been twenty minutes after twelve;

the last time I heard the time spoken of it was a quarter

to eleven,

Q. State what you did then?

:\Ir. BUNN.—That was when you left Peterson's?

Mr. GRAY.—No, he said the last time he heard the

time spoken of it was a quarter to eleven.

A. That w^as in Mr. May's barber-shop, and after I left

Mr. Peterson's place I went up as usual and got on the

track, and as it struck me that when I got on the track

these push cars, they have a great habit up there of run-

ning push cars down any time, day and night, and they

hardly ever carry any lights, and they make so little

noise that they are liable to be on top of you in a mo-

ment. So I went along as usual and went on up and

didn't stop any place. I got up above the Frisco board-

ing-house and mill and just as I got in front of Mr.

Pasco's house, or where he lived previousl}^, it belongs

to the Frisco, the first thing I knew the train or engine

—

I don't know anything about a train—the engine was
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right on top of me and on the left-hand side of the track

there is a sidewalk there, a sidewalk and a fence.

^fr. BUNN.—Xow, from the first time you saw the en-

gine: start there, please. I didn't get that.

A. When I got to the point right opposite where Mr.

Paseoe used to live, that is a double house, why the en-

gine was on top of me, then it wasn't—I don't think it

was to exceed five feet away, and there was a fence on

the left side, and on the impulse of the moment I turned

to the right to get off the track and the train struck me.

Of course, after that I was unconscious, and I don't

know what happened after that. But the next thing I

remember was when Dave Smith, a young boy w^ho had

lived in the same house with me in Black Bear he hap-

pened along and he recognized me and started talking

to me and so I spoke to him. Finally a man by the

name of Mr. Osgood he came along, and I recognized his

voice although I didn't see his face; it vras quite dark.

That is, it was dark enough so I couldn't distingiiish

anybody. That is I might not have been altogether con-

scious, but I recognized his voice. And after that there

was two or three different people came around but T

don't know who it was, and I was finally carried into a

house that I was told was Mrs. Felz' house afterwards.

:Mr. GRAY.—Tt don't make any difference what you

were told.

A. And waited there until thev secured a car and
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I was pnt on the car and taken to Wallace to the Sis-

ters' Hospital.

Q. Now, ;Mr. Jones, T will ask yon to come to the

mnp here, if yon please, and point ont to the jury as

nearly as yon can npon that ma]), the point where it

was that yon were hit. Here { indicatino;) is the Frisco

platform represented here. Uen^ (indicatinp;) is the

Frir.co mill, and here (indicating) is the overfloAv from

ihe Frisco flume. That is the dam at the head of the

Hecla flnme, and here (indicating) is the rocky point.

A. Yes, sir.

Q. State as nearly as yon can to the jnry.

A. As near as I can make ont it was right very near

opposite this dam; it is abont opposite that big house.

It is a double house on this end, more in here (indicat-

jug); I sliould judge just about the corner of that fence

that comes out there.

Q. Mr. Jones, are you a man of good hearing?

A. Yes, ordinary hearing. I have never had no

complaint.

Q. Did you hear that train whistle, sound the whistle

or ring the bell that night? A. No, I didn't.

Q. Before it struck you? A. No, sir, I didn't.

Q. I will ask you if you can explain to the jury why

it is that the train came up behind you and you didn't

hear it until it was right on you?

A. Well, the only way I can explain it is simply that

the extra water falling there over that dam and penstock

and a certain amount of wind blowing down the canyon.
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That is the only way I can account for it; and the arc

lights of the Frisco would penetrate away further than

where I was to the extent of two or three hundred feet,

and that is the only way that I can account for not seeing

the flare of the headlight, if they had a headlight; of

course I don't know that they had a headlight

Q. The lights of the Frisco, what kind of lights have

they g-ot there, or did they have at that time?

A. I always thought of them as arc lights. I don't

know anything- about lights at all.

Q. Where Avere they—up on a pole?

A. Yes, up on a pole off of the ground.

Q. How far up the canyon from the Frisco platform

here were the rays of this light thrown?

A. Why, whenever I walked down from Black Bear

as soon as I turned the curve there I could always see

the road good, no matter how dark it was around the

point. I

Mr. BUNN.—You could see what?

A. I could always see the railroad track very plain

after I turned around the rocky point above Frisco.

Mr. GRAY.—What kind of weather had you been

having just prior to the 4th of February, 1904?

A. Well, it was snowing some that night and a little

sleet and rain and there was quite a little wind blowing

down the canyon.

Q. Was there any snow on the ground except the

fresh snow?
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A. Oh, yes, tlieic \v;is old snow that had fallen be-

fore that.

Q. TTas it ever been cnstomary for yon, Mr. Jones,

to walk around on that wagon road baek of these

houses? A. No, sir.

Q. lias it been customary for anybody else, do you

know? Have you ever noticed any pedestrians there?

A. I never noticed anybody that did.

Q. In the winter time is that a good passageway for

people to walk?

A. Why, it is usually not, I should judge, although

I have never walked over it in the winter time.

Q. Has the railroad company or any of its servants

or agents ever objected to your Avalking up or doAvn that

Irack? A. No, sir.

Q. Do you know of any of them objecting to anybody

walking up or dow^n there? A. No, sir.

Q. Any signs up there any place?

A. I never saw any.

Q. Was the water flowing down over the overflow

at that time? A. No, sir.

Q. Over the dam?

A. Yes, sir, it was falling dow^n. At that exact time

I couldn't say for sure about the overflow, but it had

been that same day—that is, in the evening.

O. How old are you?

A. I am coming thirty-six years old.

Q. How old were you on the 4th of February, 1904?

A. Thirty-four past.
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Q. Were you working at the time of the injury?

A. Yes, sir.

Q. Whereabouts?

A. I was working at the Mammoth mine,

Q. What wages were you getting?

A. Three dollars and a half a day at that time.

Q. Had you been accustomed to earn that much as

a miner?

A. Yes, sir; I never earned less, and oftentimes more.

Q. Where was the light shining upon you, the liglit

from those Frisco lamps, in your face at the time you

were hit or how?

A. No, sir, it would be in my back.

Q. From your experience up tiiere from walking up

and down, and from walking up that evening, was an

object plainly visible up there from a point about the

Frisco platform? A. Yes, sir.

Q. How long, to your knowledge, has that dam and

how long has that penstock been in there and the over-

flow?

A. Why, to my knowledge it has been there since two

years ago last November.

Q. I hand you Exhibit "B" and ask you if you recog-

nize the point which is photographed there?

A. Yes, sir, 1 do.

Q. State what it is.

A. Well, that is a picture of the houses on the left side

of the Northern Pacific track above the Frisco mining

plant.
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Q. Whero is that with reference to the point where you

were struck?

A. This picture sliows identically the spot; that is the

track.

Q. AYhereabouts?

A. Upon the best of lu.y knowledge it is about there

( indicating).

Q. That letter ''11'" is about the point where you were

strnck? A. Yes, sir.

Q. You take a pen and mark it.

A. Well, I should judge it is about there (indicating),

but then of course this is very close.

Q. Kight in about where these pen marks are?

A. Yes, sir.

Q. Let me ask you another question: Is that the rela-

tive situation of the track and houses, is that the same

to-day as it was on the day you were struck?

A. Yes, sir.

A JUROK.—^Judge, may I ask one qestion? That is^

how far were the poles containing these lights from the

track, in order to get the range of the light reflecting down

the track. AVere they to one side or were they right up

against the railroad track, the poles that the electric lights

were on?

A. Why, as near as I can remember they were—well,

one light that laid to the north of the track, would be

about twenty feet from the track; and there was another

light across the track towards the mill that would prob-
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ably be fifty or sixty feet from tlie track, and one fnrtlier

in the yards that would probably be possibly 125 feet

from the rail of the Northern Pacific track. That is

only approximate because I

—

Mr. GRAY.—Here are dots where the engineer repre-

sented the lights; one here (indicating) and one over in

here (indicating). There are only two that he has on here.

A. Three lights is my recollection.

The COURT.—The lights were all on the south side ot

the track?

A. No, sir. To my recollection there were two lights

on the north side and one light on the south side.

Mr. BABB.—The engineer has two on the south and one

on the north; just the reverse.

Mr. GRAY.—You don't know exactly?

A. I don't know exactly. I never have looked at them

to form an oj)inion about the lights at all; just merely

hearsay. I worked at the mine and passed there in the

evening, etc., is all.

Mr. BABB.—Mr. Sweisgood, the deputy sheriff said

they were both on the south side.

Mr. GRAY.—I think, as a matter of fact, they both are,

as I remember it. I am not sure, though.

:^^r. BABB.—The deputy sheriff and the engineer said

they were on the south side.

Mr. GRAY.—I won't be sure. I hand you Exhibit *'E,"

Mr. Jones. Will vou state what that is?
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A. That represents the Frisco mining plant, Frisco

and Hechi mining plant.

Q. State if tlie point is shown upon there where you

were injured.

A. Yes, sir; tlie point is shown, but it is such a distance

that I can only place it approximately.

Q. About w here would that be? Mark that with some

kind of a letter there; just make a line.

A. Well, there are two parties shown on the track

there, and to do that I would have to mark right over

them.

Q. Is it about where that pencil mark is right there?

A. Somewhere in there, I should judge.

Q. All right. That is marked by a dot in ink.

A That is only approximately because I can't tell. It

is a long range picture, but it doesn't giA^e it definite.

Q. I will ask you if yow recognize that photograph Ex-

hibit "F"? A. Yes, sir, I recognize that picture.

Q. State what that Exhibit "F" is.

A. That Exhibit "F'' takes in a portion of the canyon

which is adjacent to the Frisco mill.

Q. State what is shown here on the picture.

A. It also shows the dam and the overflow from the

penstock.

Q. Will you mark on there with the pen the place

which indicates the place where you were injured?

A. Yes, sir.

Q. As nearly as you can? This is for the purpose your
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Honor, of proving that thov aro tlio same to-day as tliey

were at that time.

(^^'itness marks the point.)

Q. Xow, Mr. Jones, those three pictures that I have

shown you are tlie surroundings there, the relation of the

railroad tracks and the buildings, etc., substantially as

they wore at the time of the injury?

A. Yes, sir, with only one exception ; tliat there is one

house added there.

Q. In Exhibit "D"? A. Yes, sir.

Mr. BABB.—^Vhich house is that?

A. This is the house there (indicating).

Mr. GRAY.—The one on the right-hand side?

A. \"es, sir.

Mr. BABB.—That is the further house in the picture;

on the right-hand side of the picture he put it.

Mr. GBAY.—I will show .you these other two photo-

graphs, and ask you if the relation of the track to the

houses, etc., is relatively the same as they were at that

time? A. Yes, sir, the same relative to the track.

Q. Exhibits ''C and ''G." Mr. Jones, jou may state

what injuries you suffered from your accident, being-

struck?

A. Well, I was taken down to the hospital and taken

into the operating-room, and I didn't know the extent of

my injuries altogether, only I was sure—I felt as if this

leg was surely broke in the hip, and I found out that it

was broken right up there (indicating on the upi)er part
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of thigh) is alH)ut the point of the break. I was put un-

der the influence of opiates and one thing and another,

and this leg was set and I was put to bed, and the next

morning—my other wounds that I had wasn't dressed that

night at all. The next morning, I was stiff and sore.

and the next morning when I got up—that is, when the

doctor came, he examined this knee and the flesh and

skin was torn in one place clear to the bone, and Dr.

Lehman told me that he expected he would have more

trouble with that one knee than he wotdd have with the

break. However, the knee was kept in the straight posi-

tion, bandaged up, and the knee rame out, practically

speaking, all right with the exception of the scars; of

course, I feel the effects of it yet. And I was cut over the

ear and over the jaw, and on the back of the neck, and my

hips here was pounded until they were all colors of the

rainbow, on this left side clear around to the spinal col-

umn; that is, the soreness went clear around, and the

nurse told me that the blackness and the blueness went

clear around to the spine^ but I could only see a portion

of it. And my elbows was in such shape, I couldn't feed

myself for something like three weeks, and there I was in

a cot, that is, lying on boards with a mattress over the

boards—and I couldn't move this limb at all (left leg),

nor this one (the right), and my hips was cut so that it

was only a few days until I had bed-sores, and I don't

think anybody could describe the suffering that I went

through for the first sixteen days. It was sixteen days

that the leg was in the splints and then I was taken to
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the operating-room and the splints was taken off, and

they put on a plaster cast, and I was in the room pre-

vious to that, and I was taken into the ward; and in the

ward ANliilc T lay there from the 21st day or 22d day of

February, until the 17th day of March before the cast

was taken otf ; and on the Saturday before Easter, by spe-

cial persuasion the i^istei's allowed me to go up home. My

family was living in Black Bear still, and they allowed

me to go up home, and after I came back I stayed about

three weeks after that before I was able to hobble around,

a little bit, and lay there forty-one days on my hips with

bed-sores from the start, and it is hard to realize the suf-

fering that there is to it.

Q. How long liave you been started into work?

A. Six months.

Q. \Yere you able again and strong when you started

into work? A. Xo, sir, I was in very bad shape.

Q. ^^'here did you start to >\ork and why?

A. I started to work for Mr. Miller, the electric light

man, and the Frisco people they took the water up at his

arc light plant, and he is right on the creek above Mace,

and I got the job from Mr. Ahreuberg, and they let me go

up there and keep the screen clean above so that the

water would be clear and running through the

flume, and at the same time he had what you

might call a boiler-maker and pipe-fitter was fix-"

ing the boiler, and he told me any time he

needed any assistance and the like, having tools handy
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to him, and liold the pipes so they wouldn't turn when he

used the wreneli, I would help him the best I eould. The

work on the grates took about an hour or an hour and a

quarter every day and the balance of the time I had noth-

ing to do only to help the machinist when he needed any

help. Of course, lie understood my condition and it was

very hard for me to work at all, but I hadn't any funds,

and was getting- so deep in the hole, and I had to do some-

thing, and that was all that was to it. I had a family

to support and had to start out to do something, because

I was in debt pretty bad.

Q. What did you sutfer during that time, if at all?

Did you suffer during the time you were working?

A. Yes, sir.

Q. Describe it.

A. I had to walk a little over a mile, and I used to

have to leave home in the morning in order to get up there,

about five o'clock. I was supposed to be up there by half-

past six, and I had to start that much earlier in order to

get up there at all. At that time I couldn't move at all

without using a cane ; I couldn't walk without a cane, and

it seemed as though it was impossible for me to stand up

at all, but I kept going and kept going and doctored my-

self at home, rubbing liniments on my leg and back and

hips, and kept patching myself up and g'oing along.

Q. How long did you work there?

A. I worked there something over three weeks.

Q. Then where did you next work?
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A. Then I was off until the 7th day of September.

Then Mr. E. J. Roberts, wlio is manager for the Federal

Company

—

Q. What company?

A. For the Federal ]Minino- and Smelting Company,

he was then engineer of the Nelson and Ft. Taber rail-

waj^ in 1893 in British Columbia, and I was in his en-

gineering headquarters and worked for him there, and

while I was in the hospital T wrote to Mr. Roberts and

told him my condition ; so he sent me a letter oyer, for-

warded me a letter to giye to ]Mr. Miller. INIr. Miller

is assistant manager of the company, so I gaye Mr. Miller

the letter and he said he would do what he could for

me. And in fact, Mr. Roberts stated in the letter, told

Mr. Miller if he could find any kind of a place, anything

that I could do, to giye me a sho\y. So it ran along and

I didn't get any work from ]Mr. Miller until in this elec-

tric light job, watching this water. In the meantime, ]Mr.

Roberts came oyer and he spoke to ]Mr. iNIiller on the

street again alxmt it, and so 1 had that little bit of work

at the Standard. I also knew ]Mr. Pasco up there. He

was foreman, and I worked a year for him at the Frisco,

or pretty near. i

(2. AA'hat work did you get to do there? State what it

was.

A. When T got up to the Standard they put me on the

400 leyel to clean the floors, mucking, and I stayed with

that from tho 7th of SeptemlxM' until about the 2d or 3d
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of October, a little over three weeks; and it got so I

eouUlu't stand np at all and my back bothered me and leg

up there so mnch that I couldn't stand it. So I went to

^[r. Pasco and told him about it, and jnst about that time

they started to sort ore and ship it crude, so he asked

me if I couldn't sort ore; and I told him—he said there

Avould be a good deal of sitting down to it, and I told him

I would try it ; I probably could if I could sit down a por-

tion of the time; and I started in to sort ore and hold

sacks, and held the sacks until along about from October

up until about the fore part of February, and it got so I

used to have to handle the sacks a good deal, that is, throw

them out of the way and pile them up and one thing and

another, and it got so that—the sacks weighed all the way

from 125 to 130 pounds, some of them perhaps only a

hundred ; and I used to wrench my back a good deal and

hurt my legs a good deal in doing it, so I spoke to Mr.

Pasco again and he gave me the hoist.

Q. What kind of a hoist?

A. Well, what you might term a donkey hoist ; that is,

about nine or ten horse-power, that is used for pulling

ore up out of the level, winze, or shaft.

Q. A donkey hoist?

A. Yes; so since then I have been running this hoist.

Q. Now, in running that hoist, Mr. Jones, what do you

have to do?

A. I have to oil the hoist, answer bells and run the

hoist
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Q. Does it require any great physical exertion to run

that hoist? A. No, sir.

Q. How much pressure do you have to put on to work

those levers?

A. Well, it is a friction hoist and I suppose about forty

or fifty pounds pressure would tighten up the friction of

the hoist so that it will hold; and the brake doesn't re-

quire any more, I don't suppose not to exceed forty to

fifty pounds pressure.

Q. You say you tried to clean the floors there?

A. Yes, sir.

Q. In doing that did you try to shovel too?

A. Yes, I had to shovel cleaning the floors.

Q. Did you find that you could stand that?

A. No, sir, I couldn't.

Q. Just describe to the jury now why you couldn't

stand it.

A. I couldn't stand to shovel just simply because I

couldn't stand it to stand on my leg, and my back used

to bother me a good deal.

Q. Did you ever have any trouble before this accident?

A. Xo, sir.

Q. In shoveling or doing any kind of hard, heavy labor?

A. No, sir.

Q. Been a well man all your life?

A. Yes, sir, I have always been very healthy and able

to do any class of Avork without any complaints whatever.

Q. Are you yet where you can do the ordinary manual

labor?
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A. No, sir, I am not. It is only a very liglit job that

I am able to do.

Q. ]\rr, 'Jones, upon wlial have von to (lepeiid for

your livelihood and for the suytport of yourself and your

wife and y(mr two little children?

A. I have always followed mining principally.

Q. What have you to depend upon to support your

family and yourself?

A. Well, all I have to depend on is whatever wages

T can earn.

Q. Your labor? A. Yes, sir.

Q. You have no mone}^ or property?

A. No, sir.

Q. And had none at the time of the injury?

A. No, sir.

Q. Except your wages. W^hat is the result of your

injury to your—which leg was it that was fractured?

A. It is the right leg.

Q. What was the result of that injury?

A. Why, the result is this: that the break is very

easily hurt and it is weak, and that the knee without

any exceptions whatever, I suppose half the number of

steps that I take any place being on a level sidewalk,

is a certain amount of hurt in that knee—feeling.

Q. What is the condition of that leg with reference

to the other leg?

A. The condition of that leg is that that leg is a good

deal smaller.

Q. Which way? A. In circumference.
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(}. Yon have measured it, have yon? Have yon

measnred it? A. I haven't measured it myself

—

il. I mean have you had it measured?

Q. And seen the tape?

A. I was exmuined by a doctor in Wallace.

Q. Well, we will get to that. Xoav, tell me what else

is there?

A. It is shortening. Well, there is, I should judge,

an incli and a quarter shortening, anyway; an inch and

a quarter to an inch and a half.

il. Just stand up and let us see if that would show at

all? \

(Witness stands up.)

A JUROR.—Let him walk on it.

^Ir. GRAY.—Yes, come and walk down here.

(Witness walks in front of the jury.)

^fr. GRAY.—Now, go on back and take your seat.

Have you applied for work, ^Ir. Jones, any place other

than the Standard mine? A. Yes, sir.

Q. Where and of whom?

A. Well, I took a notion at one time this last—well,

early tin's spring that when they were advertising for

men to go to the Isthmus of Panama to go and do steam

drill work there, I had an idea I would like to go down

t>iOrc and try it because they were paying good wages;

so I put in my application to Washington, D. C, and

they sent me out vouchers, and when the post doctor

got the vouchers filled out and forwarded to Washing-

ton, I got a notice from the medical department stating

I was rejected on account of my right leg. That is the

only explanation that they gave in regard to it.
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Cross-examination.

(By Mr. BUNN.)

Q. Mr. Jones, wlien you walked for us a moment

ajio is that about the way you Avalk ordinarily?

A. Yes, sir.

Q. Having walked recently .that is about as good and

about as bad as the limp is, about as good as you can

walk, is it?

A. Ko, I didn't make any effort to put on.

Q. That is just about the same as you ordinarily

Avalk? A. Yes, sir.

Q. That is what I want to get at.

A. When I sit in one position any length of time

—

Q. Of course if you sit down sometimes for a while

it is stiffer.

A. It is lots worse after I get up than it is after I

have been walking some distance.

Q. After you get exercised up some it is not so bad?

A. It is not as lame as it is when I first get up.

Q. How long had you lived up there in Canyon Creek

at the time of the accident, Mr. Jones?

A. Well, I have been there since two years ago last

November.

Q. Where had you lived prior to that time?

A. I came from British Columbia.

Q. At that time?

A. Two years ago last November I came from British

Columbia.
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Q. And had you lived in this country before that?

A. Yes.

Q. When?

A. I lived here in the winter of 1892 and 3, a portion

of it.

Q. And you had been in Britisli Columbia from 1892

or 1893 up to that fall that you came here.

A. I went to British Columbia in the spring of 1893.

Q. How long were you in this country before that?

A. I was here; I passed through this Coeur d'Alene

country—and that is the country you are speaking of,

of course—I passed through the Coeur d'Alene country

in 1889 first; came up from Salmon City, Idaho; but I

didn't come back to stay until 1892 and 1893, T worked

in the Frisco mine there.

Q. When were you married? A. In 1897.

Q. Where? A. At Rossland, B. C.

O. Where were you born?

A. Born in Waupum, Wisconsin. That is I say

Waupum, it is the nearest place, Horican Lake, which

is only a short distance out.

Q- How long did you live tliere, Mr. Jones?

A. I lived there until I was about six years old, I

should judge.

Q. You came west when you were about how ohl?

A. Why, I came west to Minnesota when I was about

—in 1879; I was born in 1869.

Q. You had been in Black Bear then for how long

before this accident?
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A. Well, it would be twenty-six months and some

odd days; that is not in Black Bear; I had been in the

canyon tjiat lone;.

Q. How lono- had yon been in Black Bear?

A. I had been in Black Bear since a year ago last

]\rarch.

Q. Where did you live at the time of the accident?

A. 1 lived in Black Bear.

Q. Well, that was prior to a year ago last March,

was it not?

A. This accident happened on the 4th of

—

Q. The accident happened a year ago last February?

A. Yes, sir.

Q. You say you lived in Black Bear since a year age

last March? A. Well, I meant two years ago?

Q. Then you have lived in Black Bear how long be-

fore the accident? A. About eleven months.

Q. And what were you doing during that period?

A. I had been workino- at the Frisco mine and at the

Mammoth mine.

Q. Where is the Frisco mine?

A. From Black Bear?

Q. Yes, from Black Bear.

A. The Frisco mine is, practically speaking, a half

a mile west of Black Bear.

Q. Down at what is called Frisco station or near

there? A, Yes, sir.
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Q. And in going from your home in Black Bear to

Frisco mine at Frisco, did you go over this railroad

track most always? A. Yes, sir, invariably.

Q. ^lost always over this Northern Pacific track?

A. Yes, sir.

Q. And how often did you go down over this track

to the mine back and forth?

A. Twice in twenty-four hours anyway going back

and forth to work.

Q. Where is the Mammoth mine?

A. The Mammoth mine is close to half a mile further

east from Black Bear.

Q. How long did you work at the Mammoth?

A. I worked at the Mammoth from 1901, November,

until I got hurt.

Q. At The time you got hurt where were you work-

ing? A. At the Mammoth mine.

Q. In going from your home to the Mammoth mine

you didn't go over this piece of track where you were

hurt, did you? A. No sir.

Q. The Mammoth was further up towards Burke

from your home? A. Yes, sir.

Q. How long- prior to the accident was it when you

quit working at the Frisco so that you could come down

over this piece of track?

Q. I quit working—everybody was laid off at tlie

Frisco—on the 23d of October, 1903.

Q. Then for about three months or a little over prior
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to the date of the accident you have been working up

east of your home at the Mammotli? A. Yes, sir.

Q. What were you doing- in the Mammoth mine at

that time? A. Running a machine.

Q. What was your shift?

A. My shift changed every two weeks; two weeks

day shift and two weeks night shift.

Q. At the time of the accident what was your shift?

A. Day shift. i

Q. What hours?

Q. Worked from seven in the morning until half past

five in the evening.

(.}. You say that you usually walked on the Northern

Pacific track? A. Yes, sir.

Q. That was in better condition than the O. R. & N.

to walk on, was it?

A. The O. R. &. N. is not ballasted up very good.

Q. It is not smooth and ballasted up so well?

A. It is not so smooth as the Northern Pacific and

the traffic is not so heavy over it.

Q. What do you mean by the traffic?

A. The passengers walking back and forth, horses,

teams, etc.

Q. How familiar are you or were you at this time

with that situation say in that country?

A. Well, I had been there a long time, and always

been in that immediate vicinity.

Q. Did you know about how close these houses were

to the tracks and everything like that?
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A. I knew just by

—

Q. Seeing- them?

A. Seeing them as a casual observer.

Q. You knew where the Frisco mill was where you

use to work before? A. Yes, sir.

Q And the penstock and where the water comes

down into the creek? A. Yes, sir.

Q. You knew that, familiar with it?

A. Yes, sir.

Q. You knew where the Frisco boarding-house was?

A. Yes, sir.

Q. And the two railroad platforms, one of the North-

ern Pacific and one of the O. R. & N. at the Frisco

boarding-house, familiar with those?

A. I knew the platforms were there but who put

them there I didn't know.

Q. I didn't ask you who put them there. I just

wanted to know if you were familiar witli them?

A. Yes, I knew the platforms.

Q. Referring now to these lights that were there,

you were familiar with those? A. Not very.

Q. How many were there?

A. Well, as near as I can remember, I should judge

there was three or four.

Q. Where were they situated?

A. Well, I stated before I thought that three of them

was on the north side of the track, but I am not posi-

tive about it because I never made any research to see

just exactly where they were located.
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Ql What were they at the time of the accident, arc

lights or incandescent lamps?

A. My idea was that they were arc lights, bnt I don't

know. ' ." i

Q. Do you know about that or not?

A. I know they were big bright lights.

Q. They looked to you like big bright arc lights, did

they?

A. Yes, sir, just like the ordinary street lights that

you see on the corners. That is my impression of them.

Q. And there were four of them?

A. That is my belief, yes, sir. I am not certain about

the number. •
'

Q. They throw the light on the railroad tracks for

quite a ways in each direction, do they not?

A. Yes, sir.

Q. The track from the Frisco boarding-house to the

point where the accident occurred is perfectly straight,

is it not? A. It is practically speaking, straight.

Q. Yes, as far as we can tell it is straight. Had you

been at work during the day on the day shift up at the

Mammoth? A. No sir.

Q. During the day before you were hurt? ;

A. No, sir.

Q. When had you ceased working?

A. Why, on the day before. I worked on the day of

the 3d.
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Q. Do YOU know what day of the week this was when

you were hurt?

A. Thursday, I believe, was the day; I am not cer-

tain about the day. I know it was the 4th of the month.

Q, What time of night was it when this occurred to

the best of your judgment?

A. Well, to the best of my judgment, it was after

twelve o'clock.

Q. Between twelve and one some time. Nearer one

or nearer twelve? A. I should say nearer twelve.

Q. Between twelve and twelve thirty?

A. The last time I heard the time spoken of it was

quarter to eleven and that was when I was in Mr. May's

bai'ber-shop and I talked quite a while after that, and

talked with Mr. Peterson quite a while, so that I have

no way of fixing the time only that as near as I can tell

it was near twelve o'clock.

Q. Somewhere between twelve and twelve thirty?

A. Yes, sir.

Q. You were at home at eight o'clock or about eight

o'clock?

A. Yes, sir, it was about eight o'clock, I think, when

I left home.

Q. What kind of a night was it?

A. Well, the night was a sort of cloudy night in a

way, that is, it wasn't bright starlight, and on the way

home I noticed it spitting a little bit of snow and some-

times you would think it was a little rain—little gusts

of wind coming down the canyon, sort of squalls.
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Q. Sort of a squally night?

A. Well, it seemed to be that way when I was coming

home, but previous to that in the evening I didn't notice

it as such.

Q. Was it snowing when you left home about eight

o'clock? A. No, sir.

Q. Was it clear then?

A. It was cloudy to a certain extent.

Q. But not snowing and not raining?

A. No, sir.

Q. And you left home to go down to Frisco to see a

friend of yours? A. Yes, sir.

Q. You walked down the Northern, Pacific track?

A. Yes, sir.

Q. Did you see any trains while you were walking

down there? A. No, sir.

Q. When you got down to Frisco did you get your

friend? A. No, sir.

Q. He wasn't there? A. He wasn't there.

Q. Where did you go to find him?

A. I went down to Gem.

Q. I mean at Frisco, where did you hunt for him there?

A. I looked for him at Tom Boyea's place.

Q. ^Vhat place is that?

A. Well, that is a dwelling-house; that is all I know

about it. It is located there in Frisco.

Q. Did you find him there?

A. I didn't find him there, no, sir.

Q. Did you look for him any other place?
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A. I went down to Gem.

Q. I mean before you went to Gem.

A. No, sir, he was simply rooming at this house, and

I went and asked if he was at home, and I was informed

he was possibly down to Gem.

Q. Was it slushy or wet around there, snow on the

ground? A slush snow?

A. It had been as sort of Chinook night, so it was a

little soft.

Q. There were no drifts, it was light snow?

A. It had been snowing.

Q. It wasn't slush, it was wet?

A. Where the traffic was the snow slushed up and

turned into water to a certain extent; but where there

was no traffic the snow was set intact, that is, like a light

snow will,

Q. Then you went on down to Gem. How far was

that? How much of a walk?

A. It was practically speaking half a mile from Frisco

to Gem.

Q. And you vralked down the tracks in the snow?

A. Yes, sir.

Q. Did you tiud this gentleman at Gem?

A. No, sir; found him, or he found me in the hospital

a few months afterwards.

Q. You never found him before the accident?

A. No, sir.

Q. When you got to Gem where did you go to find him?

A. Why, I went to the postoffice. That was our only
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postoffice at that time and it was a natural habit to go

in there when I went down to Gem, and I inquired for

him there from people he was—well, one party that had

worked at tlie same mine, and he hadn't seen him at all,

so I gave up looking for him.

Q. What time w^as it then about?

A. Well, I expect it was about eight thirty, probably

a quarter of nine or nine.

Q. Then where did you go?

A. I went into White & Bender's store.

Q. How long did you remain there?

A. Why, 1 don't think over fifteen or twenty minutes.

Q. And tlien where did you go?

A. I went over to jNIr. Brook's bakery just for a mo-

ment.

Q. Then where?

A I went into Mr. Carlson's saloon.

Q. Who is Mr. Carlson?

A. Mr. Carlson is a man keeping a saloon there in Gem.

Q. How long did you remain with Mr. Carlson?

A. About three or four minutes ; long enough to buy a

pint bottle of Avhisky.

Q. Then where did you go? A. Into the bakery.

Q. Back to the bakery? A. Yes, sir.

Q. And then where?

A. I stayed in the bakery until about—^well, I heard

him say something about it being half-past nine and we

still kept on talking, stood around the door and talked

some.
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Q. Then where did you go?

A. I wont from there direct up to ^Ir. May's barber-

shop.

Q. You got shaved there, did you? A. No, sir.

Q. What did you do there?

A. I sat and watched them play solitaire; they played

cards and talked.

Q. That was about ten o'clock according to your former

statements? A. How is that?

Q. According to your testimony that was about ten

o'clock when you went to the barber-shop?

A. Yes, thereabouts.

Q. And then you went to Gus Peterson's from there?

A. I stayed at the barber-shop until some time after

eleven, and then I Avent up to Mr. Peterson's and from

there I started out for home.

Q. Mr. Peterson that was on the stand here?

A. Yes, sir.

Q. Where was his place and what kind of a place is it?

A. Why his place was in the upper business portion of

Gem before it burned.

Q. Was that a saloon or what was it?

A. Saloon.

Q. It was a saloon? A. Yes, sir.

Q. You say you got a bottle of whisky at Carlson's?

A. Yes, sir.

Q. That is the bottle you got under your wife's instruc-

tions to take home? A. Yes, sir.

Q. You didn't buy a bottle up at Peterson's?
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A. No, sir.

Q. That is just this one bottle of whisky is all you got?

Now, from Gus Peterson's place, where did you go?

A. I went down to the Northern Pacific track and

started for home.

Q. Well, just one moment, Mr. Jones. Was this a

large bottle of whisky or a small bottle?

A. No, sii , a pint bottle.

Q. The bottle was full was it, a full pint?

A. Yes, sir.

Q. A small bottle, and that was the only bottle that

you had?

A. With the exceptions of an empty bottle that I had

in my pocket.

Q. An empty bottle; Avhat kind of a bottle was that?

A. A pint bottle.

Q. A pint bottle?

A. Yes. I have always been in the habit

—

Q. Without anything in it.

Mr. GRAY.—Let him explain.

A. I have always been in the habit of getting draught

goods whenever I bought any whisky in a saloon, so

naturally 1 took a bottle from home that I knew was clean.

Mr. BUNN.—What kind of goods?

A. I always get draught whisky, as a rule, instead of

case goods, and I always had a custom of taking a bottle

from home, because I would know the bottle was clean;

and I have seen so many youngsters at different times
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carry in dirty bottles, I have often thought they might be

used without being cleaned, so I took this bottle down with

me to get it filled.

Q. But you didn't get it filled?

A. But instead of getting that filled, I got one that

was already filled that Mr. Carlson recommended to me,

and so I took it.

Q. Then you left Gus Peterson's place along about

eleven something you think or twelve, which was it?

A. I think it was something about—well, an^'where

from twelve to twelve thirty.

Q. AVho was in Gus' place while you were there?

A. Nobody was in there that I saw.

Q. How long were you in there, an hour or an hour

and a half? A. Oh, no, I was probably in there

—

Q. From 10 :30 to 12 something?

A. I didn't get up there until after eleven o'clock, I

don't know A\hat time it was when I left. Perhaps be-

tween twelve and twelve thirty.

Q. Perhaps an hour you were in there?

A. I was in there perhaps thirty minutes, probably

forty minutes; I couldn't say the exact time because we

were talking.

Q. Who was in there while you were in there, Mr.

Jones? A. I saw nobody there but Mr. Peterson.

Q. Then you stepped out onto the track?

A. Yes, sir.

Q. And started for home. Did you have an overcoat

on? A. No, sir.
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Q. Are you positive about that?

A. Yse, sir; I am very positive about that.

Q. Absolutely certain?

A. Yes, sir; I am so much so because I didn't have

an overcoat.

Q. I want to call your particular attention to that so

that you won't be wrong. A. Yes, sir.

Q. You have no overcoat; you are certain of that.

What did you have on your head for a hat or a cap?

A. I had an ordinary hat.

Q. What kind, Mr. Jones?

A. Well, what might be termed a white slouch hat.

Q. KSoft hat? A. Yes, sir.

Q. One that didn't come down over your ears in the

way of a cap? A. No, sir.

Q. Did you have your rubber boots on, heavy boots.

A. I didn't have any rubber boots on.

Q. Heavy shoes? A. No, sir.

Q. What did you have on?

A. I had on a good heavy pair of slippers.

Q. Slippers?

A. Y^es, a pair that I had half-soled and had a good

heavy sole on them.

Q. What kind of slippers, house slippers?

A. AVeil, you might term them as house slippers if you

want to.

Q. Low or high?

A. They were fairly high; they came up well around

the ankle.
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Q. Up to the ankle? A. Yes, sir.

Q. What were they made of?

A. I don't remember just exacth^ how they were con-

structed. They were some kind of heavy carpet material

for the uppers and the bottoms was leather.

Q. Were they lace or button?

A. No, sir, they were not either.

Q. Not either one? A. No, sir.

Q. Just slipped them on?

A. Slipped them on.

Q. The tops made out of cotton or some material of

that sort? A. Yes, sir.

Q. And the bottom leather just like anybody else's

slippers. Now, you say when you got out onto the track

there you were kind of looking around for these hand cars

or push cars, I believe you stated? A. Yes, sir,

Q. What cars are they?

A. Well, they are the ordinary push cars the same as

any of these little flat cars. That is, they are used up

there; they are usually thrown up on a train and they

come down by gravity. There is a small brake on them

and they come down on both tracks all times of the night.

Q. There is a steep, heavy grade from Burke down to

Wallace, and these things just come down the grade, is

that it, without any motive power for them?

A. Yes, sir, they come down by gravity.

Q. You watched ahead for those things, did you?

A. Why 1 simply, through instinct, when 3'ou get to

go on the track at night, it naturally comes in your mind
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these push cars, and that was the case there, tliey are

on you before you know it, and there is hardly anybody

uses them cars tliat carries a light of any description.

Q. So you were watching ahead for those push cars?

A. Yes, sir, I wasn't watching for an}^ train, because I

didn't know of any train ; it was out of the regular train

time and I didn't expect there was any train running on

the road at that time of night

Q. So you didn't watch for them? A. No, sir.

Q. Did these push cars come along very fast?

Some comes along very fast and some comes alongA
slow.

Q

A

Q
A

Q
A

Q
A

Who runs them?

Different individuals.

Are they run by the railroad or outsiders?

Outsiders.

They run these down at midnight, do they?

Yes, any time of night or day.

What for do they run them in the night?

If anybody wants to go to any of these little towns

along the canyon or go to Wallace they simply go and

get a car and put it on the track and go.

Q. Anybody that wants to make a trip will go and get

a car, and put it on the track and ride down ; is that it?

A. Yes, sir.

Q. They are not run by the railway company to take

passengers then? A. No, not that I know of.

Q. Now, when you got up along towards—well, take
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it between (tus Peterson's place and the Frisco boarding-

house platform there; how rapidly did you walk?

A. Why I just walked au ordinary gait, as near as I

can remember?

Q. An ordinary three or four mile walk ; three or four

miles an hour walk?

A. Well, I am not a very fast walker, anyway.

Q. Rather a slow walker, are you?

A. Yes, sir.

Q. Probably about two and a half or three miles,

then? A. Yes, sir.

Q. And you walked on the Northern Pacific track

then all the way? A. Yes, sir.

Q. How was the walking, did you say, pretty good?

A. No, it was slippery to a certain extent.

Q. Slushy? A. Yes, sir.

Q. And slippery? A. Yes, sir..

Q. Did you walk between the rails or to one side?

A. 1 walked between the rails.

Q. All the way? A. Yes, sir.

Q. How long do you think it took you to go up to

the Frisco boarding-house platform?

A. Why, I presume that it would possibly take some-

thing like ten or twelve minutes; I don't know- ; I never

timed myself walking over that distance.

Q. Did you stop when you got to the Frisco board-

ing-house platform? A. No, sir.

Q. You walked right along? A. Yes, sir.

Q. Did you meet any people there or see any people?
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A. No, sir.

(}. Yon passed right np through Frisco and still kept

on the track all the way? A. Yes, sir.

Q. Walking- rather slowly, or a medium sort of gait,

were j'ou? Yon weren't hurrying, were you?

A. No especial hurry, no; I had noi occasion to hurry;

walked along the ordinary way.

Q. Just an ordinary fast walk for you without hurry-

ing? That is the way you were walking, as I under-

stand you? A. I was walking the ordinary way.

Q. How far had you gone past that Frisco platform

when you saw this headlight?

A. What headlight?

Mr. GRAY.—He didn't say he saw any headlight.

Mr. BUNN.—He saw an engine, that is what he said.

How far beyond the platform at Frisco were you when

you saw the engine about?

A. I can tell you where the engine struck me, the

distance from the platform, I saw the engine.

Q. Well, when you saw the engine, Mr. Jones, how-

far were you past the Frisco platform? That is what

I want now.

A. Well, I should judge it would be—well, it is prob-

ably fiye or six hundred feet; I never measured it at all.

In fact I never took notice of the place in particular.

Q. W^hich way were you looking when you saw the

engine?

A, Why, I simply glanced over my shoulder and the
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engine was on top of me before I saw anythiu«:. I jnst

knew it was an engine.

Q, It was a glance over your shoulder that way, was

it (indicating)? A. Yes, sir, I simply got a view

—

Q. When yon glanced over your shoulder what did

you see?

A. I heard a rumbling noise and looked and I saw

a big shadow in front of me.

Q. A big what?

A. A dark object, and by natural instinct I knew the

fence was on the left side of the track and I naturally

whirled to get off the track and as I turned I was struck

by the engine.

Q. How long before you were struck was it that you

heard this rumbling sound that y<m speak of?

A. I suppose about a fractional part of a second.

Q. Where was this fence that you speak of?

A. The fence was in front of this house.

Q. Which way does it run?

A. Parallel with the track.

Q. Which direction, across it or how.

A. Parallel with the rails.

Q. Show us where to and where from, Mr. Jones?

(Witness indicates.)

Q. The fence was a picket fence? A. Yes, sir.

Q. In front of the houses that are along here, aren't

they? A. Yes, sir.

Q. And some of them closer than others to the

track? A. Yes, sir.
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Q. Anywhere from four to eight feet from the track?

A. Yes, sir. But directly opposite where I was

struck tlie picket fence is not to exceed four feet from

the track; four to five feet, I should judge; I never meas-

ured it.

Q. Well, how far from the ties is it?

A. Well, the ties extend, practically speaking, about

a foot outside of the rail; probably three and a half to

four feet ; three to four feet.

Q. Was that the highest fence opposite which you

were struck, the highest one of these fences, or do jon

remember ?

A. I have marked it there where I was struck.

Q. "H. H."? A. Yes, sir.

]\rr. BABB.—Eight between the H's; nearest the

furthest one?

A. Neares the furthest one.

Mr. BUNN.—Now, between the track and the fence

there is a plank walk or planking, is there?

A. No, sir.

Q. Is there not?

A. There is a slope going right to the ditch; there is

one portion of that that is planked that leads to the

gates.

Q. The front, this higher fence is planked, is it not?

This high fence here (indicating) is planked all along,

is it not?
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A. It is in front of these gates, and where I was

struck was up here, the end of the platform.

Q. About how far from the end of it?

A. Two or three feet, I should judge.

Q. Two ties maybe or one tie?

A. Such a matter.

Q. Well, on the left hand or north side of the track?

A. What is, the fence?

Q. Yes. A. Yes, sir.

Q. When you saw this engine coming were you walk-

ing between the rails? A. Yes, sir.

Q. Or outside the rails?

A. Between the rails.

Q. About in the middle of the track?

A. About as near as I can judge, yes, sir.

Q. How dark was it right there where you were?

A. Why, I w^as still in the reflection of tlie lights.

Q. Well, how dark was it? Give us an idea as

nearly as possible.

A. Well, of course, ahead of me I suppose a person

could discern a man from where I was looking towards

the outside of the rays of the light, you could probably

see a man at the point there, the rocky point, probably

about 300 feet.

Q. You saw Mr. Osgood when he came along, did

you?

A. I didn't exactly see him but I recognized his

voice.
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Q. Did you see any other gentlemen when they

came? .

'

' ' /" "^IJ

A, I saw this young Smith boy, recognized his voice.

Q'. You didn't recognize their faces?.

A. It was dark to a certain extent and you couldn't

hardly see their faces.

Q. How far away were they at that time when you

recognized their voices?

A. Well, they were right to me.

Q. Well, how close?

A. Well, Osgood was standing up alongside of me

talking and this Smith boy he was kneeling down along-

side of me and I recognized him.

Q. Do you mean to say that you couldn't see their

faces to recognize them?

A. Oh, I saw those two, Mr. Osgood and the Smith

boy, and I recognized them, but I recognized Mr. Os-

good before I could see his face, through his voice.

He spoke to me before he got down that close.

Q. How far awa}' were you when he first spoke to

you about?

A. Well, I should judge—I don't know; it might have

been six or eight feet and it might have been fifteen feet.

Q. You recognized his voice then, did you?

A. Yes, sir.

Q. But you couldn't see his face to recognize that?

A. I don't know that I was trying to look at his face

to recognize him.

Q. I was just questioning you whether you could or
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not. If Tou don't know just say you don't know whether

you could or not. Do you know whether you could see

his face to recognize it at that time?

A. I don't know that I made an effort to look at his

face when he first came up. I was in pretty bad shape

myself at that time and I had very little desires in the

way of looking at any one individual in the face.

Q. Can you tell now whether it was sufficiently light

to recognize Osgood's face at a distance of fifteen or

twenty feet?

A. Well, I was undergoing such pain that I made no

effort.

Q. Well, take it before you were hurt?

A. Yes, I believe I could recognize his face that dis-

tance, providing he wasn't standing between me and the

light.

Q. If he was fifty feet away do you think you could

recognize him? A. Well, I couldn't say as to that.

Q. Well, it was quite dark, was it not?

A. No, sir, it wasn't a dark night; a fresh snow had

fallen, a little skift of snow outside of where the traffic

was that still showed white.

Q. ^fr. Jones, you testified that your hearing was

good? Is that true, is your hearing as good as ordinary?

A. I think so. I never had any reason to complain

of it. ,

'

Q. You never had any reason to complain of your

hearing? A. No, sir.



vs. TTarrii ^. Jones. 259

(Testimony of Harry S. Jones.)

Q. Up to the time of this accident? Jnst as oood as

the ordinary man, as far as you know?

A. Yes, sir.

Q. How about your eyesight? Wasn't your eye-

sight poor? A. No sir.

Q. First-class eyesight? A. Yes, sir.

Q. You had all of your senses in an active, perfect

way at that time, so far as you know? A. Yes, sir.

Q. Do you know whether that train stopped at

Frisco?

A. I don't know anything about that train, sir.

Q. Do you know whether it stopped at Gem?

A. No, sir. I only saw that train, or saw the engine

at the time it struck me. That is all I saw.

Q- What could you see, a train or engine?

A. I don't know anything about it. I merely got a

glimpse that the engine Avas on top of me and I made an

effort to get off the track. I turned pretty near around,

and in turning around to the right I remember distinctly

of being hit and that is all I do remember.

Q. W^hen you were at the Frisco platform, passing

the Ftisco platform, where was the train?

A. I don't know anything about it, sir.

Q. You did not see it nor hear it at that time?

A. No, sir.

Q. Didn't you stop somewhere now before the Frisco

platform, before you were hit? Didn't you go in some

place? A. No, sir.

Qi. You walked right straight along on the track
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past the Frisco platform up to the time that you were

hit? A. Yes, sir.

Q. In an easterly direction? A. Yes, sir.

Q. Up that canyon? A. Yes, sir.

Q. In the middle of the track? A. Yes, sir.

Q. Did you ever have a train come up behind you or

toward you before in the night-time up at that canyon?

A. No, sir. That is, I have had—I never have been

around the track at night-time going on shift—that is

not exactly train time, and I was never much of a hand

to run around nights so I don't know much about their

night trains.

Q. Did you often see trains coming up and going

down during the daytime? A. Yes, sir.

Q. You noticed them there going down that grade,

for instance, without using any steam, drifting down

there, didn't you, lots of times?

A. I don't know about their drifting. I have noticed

their coming down there. I don't know about their

steam, whether they worked steam or whether they

didn't.

Q. Couldn't you tell whether an engine was drifting

or whether it was using steam hard?

A. Well, I could form an idea if I was to pay partic-

ular attention to it, I expect.

Q. Have you not seen them coming upgrade?

A. Yes, sir.

Q. Puffing and pulling through the canyon?

A. Yes, sir.
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Q. A good many times. You stated that the only

reason that you did not hear the train was on account

of that water and the light up there. Then that water

coming down from the flume makes a good deal of noise?

A. Yes, sir; it makes a big noise.

Q. Does it make as much noise as the creek does at

that place?

A. Yes, sir; I think a great deal more.

Adjourned until May 12th, 1905, 10 A. M.

May 12th, 1905.

Court reassembled at 10 o'clock, A. M.

HARRY S. JONES, cross-examination resumed.

(ByMr. BUNN.)

Q. Mr. Jones, had you noticed during the evening how

dark it Avas generally?

A. Why the evening wasn't what you would call a

dark night. It was about the usual darkness that there

is when there is snow on the gTound.

Q. Was it clear or cloudy?

A. It was cloudy to a certain extent. That is the

clouds moved backward and forth, sometimes cloudy and

sometimes not. That is the best of my recollection.

Q. When you went to White and Bender's store,

what time was it?

A. Well, I should judge I left home about eight o'clock.

I stopped on the way down. It would probably be half-

past eight.
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Q. And how long did you stay there talking with the

gentlemen in that store?

A. Oh, T presume about five or ten minutes.

Q. You are sure that was after eight o'clock, are j'ou?

A. Yes, sir.

Q. Quarter of nine 3'ou stated in your testimony yes-

terday. Are you sure it was after half-past eight?

A. I am quite satisfied it was because it takes from

twenty to twenty-five minutes to walk down there and I

stopped on the way down, and I went into the postoffice

before I went in there. I should think it would be about

a quarter to nine when I left there, something like that.

Q. Do you remember of Mr. Osgood coming to you as

you were there on the ground? A. Yes, sir.

Q. Do you remember his lighting a match to see who

you were? A. No, sir, I don't.

Q. Who went down to the hospital with you, down to

Wallace, Mr. Jones?

A. Mr. Wetzel and Mr. Hindman

—

Q. What was his last name?

A. And Ed. Cook.

Q. Wetzel and who?

A. Wetzel and Mr. Hindman and Mr. Ed. Cook.

Q. Did Mr. Wetzel stay with you during the night

down there at the hospital until morning?

A. No, sir.

Q. Who did?

A. They stayed witli me until I was put under the in-

fluence of ether or chloroform, whatever it was, and after
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I came out of that they were gone, so I don't know when

they left.

Q. Did they stay until morning do you remember?

A. I don't know.

Q. Did 3^ou talk with them at all, any of those gentle-

men, Mr. Cook or Mr. Hindman or Mr. Wetzel?

A. At what time?

Q. At any time down there at the hospital.

A. No, sir, I don't remember that I had any conversa-

tion with them.

Q. Did you tell anj^body how the accident occurred?

A. No, sir, not at that time.

Q. Did you at any time? A. Yes, sir.

Q. When?

A. I told the Northern Pacific claim agent, or the

one that presented himself to be the claim agent.

Q. When was that?

A. That was to the best of my recollection about the

5th day of March.

Q. Do you remember of telling Mr. Wetzel and Mr. Ed.

Cook about how it occurred?

A. No, sir, I don't. I was suffering pain at that time

and I don't think I went into any conversation at all re-

garding it.

Q. Now, speaking about the same night of the accident

one or two hours after it occurred at the hospital did you

tell Mr. Cook and Mr. Wetzel that you saw the train com-

ing and got out of its way, but that after the train had
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gone by, you slipped or staggered back and that the train

hit you somehow, that you didn't know how?

A, No, sir, I didn't.

Q. Or that in substance? Did you tell Dr. Lehman

that? A. No, sir, I didn't.

Q. Now, I will call your attention to about a week af-

ter the accident at the hospital. Did you tell Mr. Osgood

that or that in substance? A. No, sir, I didn't.

Q. You stated last night that you had no overcoat on.

Did you have a coat on, a regular coat?

A. I had an ordinary coat on.

Q. Did you have that turned up around your neck and

ears?

A. Yes, sir, I had the coat turned up, but it didn't

reach to my ears.

Q. When did you go to work after the accident first?

A. I went to work in the fore part of August.

Q. Where?

A. For the Canyon Creek Electric Light Co. ; Mr. Mil-

ler was manager.

Q. What doing?

A. I went to take care of the water that—it is the head

of the Frisco flume, and my work was to keep the grates

clean and to help the machinist or boiler-maker whenever

he needed any help.

Q. Dow long did you work at that?

A. I worked there until the latter part of the month.

Q. Of August? A. Y'es, sir.

Q. Then Avhat did you do?
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A. I didu't do anything- then until about the 7th day

of September.

Q. And then what?

A. I went to work at the Standard mine.

Q. In what capacity?

A. Well, I was put there—I didn't know in what ca-

pacity when I was put to work, and ]Mr. Pasco told me to

go down on a certain level, and the shift boss put me clean-

ing the floors with a shovel.

Q. What did you actually do there, in what cai)acity?

A. Cleaning the floors with a shovel.

Q. Mucking?

A. Yes, you might term it mucking.

Q. How long did you continue mucking at the Stand-

ard? A. I continued until some time in October.

Q. What sort of work is that as to being hard or not?

A. Mucking

.

Q. Yes.

A. Mucking is hard if you work hard at it, but I wasn't

able to.

Q. T\'hat other work did you do, besides mucking at the

Standard, any? A. Yes, sir.

Q. What was it?

A. I mucked until along in October, and I Avent to the

foreman and told him that I wasn't able to clean those

floors and to do this mucking, because my back bothered

me so much, and my leg was too weak, I couldn't stand it.

Q. Did you quit mucking then?

A. Yes; he put me to sorting ore.
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Q. How long (lid you continue to sort ore?

A. I sorted ore, held sacks and sewed them until along

about the fore part of February, and it got so that they

expected me to handle the sacks some, that is, sew them

and throw them out of my way and moA e them to a certain

extent ; and I went to the foreman and told him I couldn't

handle the sacks because I wasn't able, so he gave me the

hoist on the Campbell level, the tunnel level.

Q. When was that, in February?

A. Yes, to the best of my knowledge; somewhere the

fore part of February.

Q. Then did you work at the hoist from that time on

this spring? A. Yes, sir.

Q. All the time? A. Yes, sir.

Q. And you have done no mucking since when?

A. I haven't done any mucking since

—

Q. November?

A. Well, along in October, some time.

Q. Tlmt is considered about the hardest work, is it not,

in a mine?

A. Why it is considered just as hard work as any, I

should judge.

Q. As the old saying, it takes a man with a strong back,

does it not, to do mucking?

Q. Now, just tell the jury what kind of work that is.

What is mucking, Mr. Jones? I am not familiar with it.

Q. Mucking is taking a shovel and shoveling ore or

shoveling waste. Sometimes the ore or waste is close to
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file chute, and sometimes it is qnite a distance off. If it

is too far to throw into the chnte yon pnt it into a wheel-

barrow. But my part of the mucking Avas simply clean-

ing around the chutes where I could throw it into the

chute. I didn't load it in the wheelbarrow, because I

wasn't able.

Q. That is the rock that is knocked down by the shots,

is it, to the floor? A. Yes, sir.

Q'. And scooped up and thrown either into a wheel-

barrow and run through the stope, or in cars?

A. The work that I was doing was cleaning the floors

and muck that they shot and came doAvn into the chute.

The top of the chute is open from floor to floor down to the

real working floor. As it throws the ore down it is taken

out around the chute, and I was cleaning the ore by

scraping it up and throwing it into a chute, but I didn't

go up to any muck pile and shovel as the regular muck-

ers do.

Q. How long had you been away from home at the

time of the accident?

A. I had been away from home from about eight o'clock

until the accident happened.

Q. Didn't you leave home a little after six o'clock, Mr.

Jones? A. No, sir; I didn't.

Q. You have got that accurately in your mind, have

you?

A. Well, quite accurate, because I know I had my

supper and I was around the house, fetched in my kindling

wood and done some little chores.
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Q. Mrs. Jones was sick at the time, was she?

A. Yes, sir.

Q. How long had she been sick?

A. Well, she had been feeling poorly for some little

time, but at that time she had been confined and she was

sick abed.

Q. How long was the confinement after this accident?

A. The confinement was on the night of the 3d, and I

was hurt on the night of the 4th.

Q. When did you quit work, Mr. Jones?

A. The last shift I worked was on the day of the 3d.

Q. The 3d of what?

A. The 3d of February, the day before, in the twenty-

four hours before I got hurt.

Q. I call your attention now right down to the time of

the trial. When did you quit working last?

A. Oh, just recently.

Q. Yes? A. Monday.

Q. Of this week? A. Yes, sir.

Q. You have put in your time as much as you ordin-

arily did ever since last September or August, haven't you?

A. No, sir; I haven't. That is, I have had occasion to

lay off some.

Q. The mine has been closed down some, hasn't it?

Some holidays and things like that?

A. Sometimes the mine has been closed down and some-

times I have laid off for a few shifts; I don't know the

exact number, on account of not being able to work.
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Q. You have worked practically as much, and as full

time as you ever did, have you not?

A. I have worked practically as much as the average

man has worked.

Q. Yes. A. I usually ^^'ork very steady.

Redirect Examination.

(By Mr. FORNEY.)

Q. You stated that you were a machinist, did you?

A. No, sir.

Q. Do you work in machinery? A. How is that?

Q. Are you competent to run machinery in a man?

A. Yes. That is, I am what you might term a machine-

man. I have been using rock drills for quite a number of

years, of all sorts and fashions in the mines, in the

drifts.

Q. You said that you got three dollars and a half a day

for your wages, is that it?

A. I never get less than three and a half; from that

up to four dollars; and when I have been contracting I

have got as high as f5.65.

Q. A day for jour work? A. Yes, sir.

Q. What effect does the labor that you have described

to Mr. Bunu, here in mucking, what effect did that have

upon your limb at night?

A. Well, my limb ached, the leg ached at night a good

many times so I couldn't sleep, and the circulation seems

to be poor in the leg and I often wake my wife up and got

her to rub my leg with liniment. She would always put
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liniment on it before going to bed ; and my back bothered

me a good deal when I was mucking,

Q. You said that voiir wife had been confined a day

or two before this accident? A. Yes, sir.

Q. You had been around the house since the confine-

ment?

A. Why, the day following the confinement, the night

before I worked. My wife's mother was with her and we

had a nurse also, and I worked the next day, the day of

the 3d, and the night of the 3d my wife's mother and this

nurse was pretty well played out ; so I agreed to stay with

my wife to a certain extent so that they could get some

sleep. That was the reason I didn't work the following

day, the 4th.

Q. And it is the evening that you went down to Gem,

the evening of the 4th, of the accident?

A. The evening of the 4th.

Excused.

J. P. HANEY, recalled on behalf of plaintiff, testified

as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Mr, Haney, I understand you to state that you

got off at Black Bear station the evening of this acci-

dent? A. Yes, sir; I did.

Q. You may state what you saw, if anything, in re-

gard to a hat lying at Black Bear station.
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A. When I went down to the train to flag it on the

way back to Wallace I picked up a white hat between

the edge of the platform and the rails.

Q. How near the rail was it? .
;

A. It was lying inside the rail.

Q. Did yon know the hat?

A. I recognized the hat, yes, sir.

Q. Whom did it belong to?

A. Well, at the time, at that minute I didn't recog-

nize it positively; but when I took it to the light I saw-

that it was similar to the one tliat Harry Jones w^ore

and found out afterwards that it was his hat, after talk-

ing with Mr. Oronin. He said he thought it was his hat.

Cross-examination. .

(By Mr. BUNN.)

Q. You found it between the platform at Gem and

the railroad track? At Gem or Frisco?

A. No, sir; I said Black Bear.

Excused.

WILLIAM K. JAMESON, sworn on behalf of plain-

tiff, testified as follows:

Direct Examination. ~ "

(By Mr. FORNEY.)

Q. Doctor where do you reside? A. Moscow.

Q. What is your name?

A. William K. Jameson.

Q. What is your profession, doctor?
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A. Physician.

Q. How long have you boon a physician?

A. Forty-three years.

Q. Are you a graduate and of what institution?

A. Ann Arbor, Michigan.

Mr. BUNN.—Mr. Forney, I don't know Dr. Jameson,

but we will admit his qualifications as a physician and

surgeon.

Mr. FORNEY.—You were a physician and surgeon

during the war and Rebellion, were you not?

A. Yes, sir.

Q. I will ask you to state if you have ever examined

Mr. Jones, the plaintiff here? A. I did.

Q. In regard to his physical condition?

A. I did.

Q. When?

A. Yesterday afternoon between the hours of four

and six,

Q. Will you state to the jury what you discov-

ered, if anything, in regard to his physical condition.

A. Will I be allowed to use a little memorandum that

I took?

The COURT.—Yes.

Mr. BUNN.—No objection whatever as far as we are

concerned.

A. Henry I. Jones, with a ta]ie line, the right thigh

in circumference was 21 3/4 inches at the thigh; above
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the knee it was 15 inches. The left thigh the same loca-

tion 22' 3/4 inches; above the knee the same location,

IG 1/4. That was the circumference of the two legs,

the right and left. The difference in length of the two

legs was 1 3/4 inches b}^ actual measurement over the

condojie here (indicating).

Mr. FORNEY.—That is, the right leg was 1 3/4 in-

ches shorter than the other?

A. Yes, sir.
'

'

Q. And the circumference of the right leg* I under-

stand, was one inch less than the other?

A. One inch less than the other. Above the knee

it was an inch and a quarter less.

Q. I will ask you if by manipulation, or otherwise,

you examined that leg as to the nature of any fracture

there and w^hat you discovered?

A. There has been an oblique fracture of the femur

or thigh bone at what we term the upper third. That

is, we divide anatomically, in talking about the leg,

this (indicating) would be the middle, this (indicating)

the lower third, and this (indicating) the lower third.

The fracture was in the upper third of the thigh, and in-

stead of being directly across it was an oblique fracture,

like that (indicating). Hence, the callous that is formed

thereon is in this way (indicating). It can be felt by a

layman as well as a physician by rubbing the hand

hardly up and down the leg.
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Q. What was the nature of that union, Doctor, where

you discovered the fracture?

A. It was a cartilaginous union.

A. The muscular tissue of the leg is atrophied,

of that leg, or as to lessening?

A. The muscular tissue of the leg is atrophated,

more particularly above the knee than below, slightly

below the knee by lack of nutrition.

Q. Can you tell the jury as to the circulation in that

leg with reference to the other?

A. The conclusion from examining the leg would be,

that there is something, some abnormal substance press-

ing against the circulation. Blood nourishes the body;

and the circulation is impeded in some way, whether by

that cartilaginous formation to mend the leg that na-

ture always sends out, or otherwise, I could not say be-

cause it is hidden. But the indications are that it has

a deficiency of circulation. The arterial circulation be-

low the knee can be felt by anybody and it is slower on

the right leg than it is on the left.

Q. In your opinion as a medical man is that atrophy

of the leg there permanent?

A. It is permanent.

Q. What would be the condition of the atrophy of

that leg together with the cartilaginous union there

with reference to the strength of it as compared to the

other?

A. It is abnormally weak as compared with the

sound limb. It is weak and will be. Had it been a di-
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rect fracture straight across so that juxtaposition of the

ends could meet directly, the weight of the body would

not have the impression that it will upon an oblique

fracture like that. A cartilaginous union there might

be as firm but it would not be as solid, because there is

more chance of it slipping by. If it was direct it would

rest directly on the end of the bone, separated; it would

be a greater weight, having greater power.

Q. With that weakened circulation that you speak of,

that oblique fracture there, and the cartilaginous union,

what effect would that have on the legs with reference

to being more easily injured than the other?

A. My opinion is that the leg would be weaker all

the time. It never would regain its normal condition.

Q. Will it ever regain that normal condition as to

length?

A. It never can. That is an impossibility.

Q. Will you state. Doctor, what other, if any, condi-

tions you found with reference to his back?

A. There are two quite large indentations over the

left kidney, occasioned, as I was informed—the scar is

there, quite large scars; one as large as a half dollar

and the other about as large as a silver quarter. Those

I am told were made by the bed sores during his illness,

they were the occasion of it and the scar is there.

Q. What effect would this have as to the normal

back? '

' - -
1^

A. The back would be somewhat weaker. Those

scars are directly over the left kidney.
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Q. Rendering the back weaker, would that be more

liable to receive an injury than a normal back?

A, I don't think it would be more liable to receive

an injur}-, but it would be more liable to give way under

a hard strain.

Q. What did you discover, if anything, as to the left

knee?

A. The patella or knee cap of the left leg has been

badly bruised; the veins are varicose around here (in-

dicating). It shows a shock of some kind as though it

had been scarred—as though it had been dragged

against something and bruised so that the circulation

—

the veins are purple and large right around the knee

cap.

Q. Is that injury permanent?

A. Yes, that is permanent.

Q. What did you discover, if anything, in regard to

his elbow?

A. The right elbow is semi-flexed. It cannot be

straightened like my arm. It is crooked, flexed, about

one-fifth as near as I could judge. It is impossible to

straighten it out straight.

Q. What did you discover, if anything, in regard to

the left elbow?

A. That is not as bad. It is slightly bent, some-

thing like that (indicating); kind of stiff. There is a

partial anchylosis of both elbow joints.

Q. Did you discover anything in regard to his

slioulders, as to anv stiffness in his shoulders?
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A. The stiffness seems to be in getting his arms up

liere (indicating). He could get both hands up here but

not to do anvtliing like washing his neck or buttoning

his collar or anything like that. He couldn't handle his

fingers here. His manipulation is entirely stopped by

getting his hands back there.

Q. Are these injuries permanent? -

A. Yes, sir. .
:

Cross-examination.

(By Mr. BUNN.)

Q. Doctor is the shortening of the limb a common

and usual result of an oblique fracture in the upper

third of the thigh? A. Yes, sir.

Q. It is almost a necessary result?

A. There necessarily must be some shorteninjr.

Q. Is an inch and three-quarters an unusual short-

ening? A. It is rather unusual.

Q. Do you find that the leg is in a condition that you

would expect to find a leg in which there had been an

oblique fracture in the upper third of the thigh a year

ago last February, or about the same condition as you

would expect to find it in, in such a patient?

A. With the exception of the extreme shortening, it

is, yes, sir.

Q. Do you know what the duties of a mucker are in a

mine? A. I do not.

Q. Do you know anything about mining?

A. I do not.
!
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Q. In vour opinion, if this patient had received that

oblique fracture on the 4th of February a year ago,

would his having worked at reasonably hard labor from

last August to the present time have a tendency to af-

fect the present condition of that limb?

A. I don't think it would. When nature has got

through with its work of healing the bone it has done

all it can.

Q. Would that rather tend to help it if he could do

that work? A. It wouldn't make it any better.

Q. To exercise it?

A. It might make it a little stronger, yes, sir.

Q. It is better if possible to exercise a broken limb?

A. It is better, passive exercise.

Q. To place some weight on it and move it more or

less? A. Yes, sir.

Redirect Examination..

(By Mr. FORNEY.)

Q. In speaking of the permanency of these injuries,

assuming the accident to have occurred on February

4th, 1904, approximately sixteen months ago, nature

then has in throwing out exudations around this frac-

ture performed her work, has she?

A. Undoubtedly.

Q. And that process is through with?

A. No doubt of it.

Excused.
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Mrs. HARRY S. JONES, sworn on behalf of plaintiff,

testified as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Mrs. Jones, where do you live?

A. In Black Bear, Idaho.

Q. Yon are the wife of the plaintiff here, Mr. Harry

S. Jones, are yon? A. I am.

Q. Do yon remember the circumstance of his getting

hurt on or about February 4th, 1904?

A. Well, I knew that he was hurt. Of course I

Avasn't there when he was hurt,

Q. Durino- the fall of 1904 Mr. Jones has been at

work, hasn't he? A. Yes, sir.

Q. After the recovery he has been at work more or

less, hasn't he? A. Yes, sir.

Q. State what effect this work has had on him after

he returned home at night.

A. Well, it has been very bad; very hard for him to

work at all. Without my help he would not hav^ been

able to have kept at work.

Q. What did you do, if anything?

A. I rubbed liniment constantly, all the time.

Q. What was the condition of that limb—you mean

the right leg? What was the condition of that right

leg with reference to the other when you were rubbing

it?

A. Well, it is much smaller and shorter, and it is

very weak.
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Q. What was its condition as to circulation?

A. Very poor, the circulation was.

Q. And the object of your rubbing was to keep it up?

A. To keep up the circulation, j^es, sir.

Q. How frequently would you have to do that during

the period of his work?

A. Why at first it was very frequent. Of late it has

not been quite so much.

Q. What is the condition of his arms as to his being

able to wash his face or the back of his neck and wash

his person? A. He is not.

Q. He is not able at this time to wash his person all

over? A. No, sir.

Q. You are compelled to do that yourself?

A. Yes, sir.

Q. How many children have you? A. Two.

Q. What was the age of your youngest at the time of

this accident?

A. He was born the morning of the third.

Cross-examination waived.

Plaintiff rests.
,

DEFENDANT'S CASE.

Mr. BUNN,—If your Honor please, I do not think the

defensp will make any statement to the jury.



r6'. llarri/ *S'. Jones. 281

JOHN D. CALLAHAN, sworn ou behalf of defeudant,

testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. What is your name? A. John D. Callahan.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business?

A. Conductor on the Northern Pacific Railway.

Q. How long have you been railroading?

A. Well, I have spent practically my whole life at it

except about between two and three years.

Q. How long have you been a conductor?

A. About seven years; bet-ween six and seven years.

Q. How much of that time, if any, have you been a con-

ductor on the train running up what is known as Canyon

Creek from Wallace to Burke?

A. A little over two years.

Q. Were you running there on the 4th of February,

1904? A. I was.

Q. How long had you been running at that time uS

conductor on that train? A. About ten months.

Q. Are you familiar with the situation up that canyon?

A. Yes, sir.

Q. Do you remember of running an extra or special

passenger train that ran from Wallace to Burke on the

night of February 4th, 1904? A. I do.

Q. You just tell the jury about that train, when it

left and when it got up and all about it as far as you can?

A. We left Wallace about 12 :25 A. M. on the morning



282 Northern Pacific RaiUcay Company

(Testimony of John D. Callahan.)

of the 5th. ^Vent to Burke and returned. It usually

takes from an hour and forty-five minutes to two hours

to make the trip, come down and put our train away.

Q. Well, what kind of an engine did you have? De-

scribe the engine.

A. We have what is known as a "hog"' of the largest

class, engine 80.

Q, Is it a large or small engine?

A. It is a large engine known as a large hog.

Q. How did you happen to be running a passenger

train from Wallace to Burke at that time of night?

A. We have especially at that time of year during the

winter from one to five specials a week for shows, dances,

lodges, etc. On the night of February 4 and 5, there was

a show at Wallace.

Q. Was the show late in getting out or early?

A. Well, these shows are out—we usually get out of

Wallace from 12 o'clock to 12 :30 ; sometimes it is not until

12:30. That is a little unusual, but the hour is usually

12:10 to 12:25 or :30.

Q. Did you know of any accident, any accident or un-

usual occurrence on the trip that night?

A. Not that night, no.

Q. You didn't learn of it until afterwards?

A. The next morning I heard about it.

Q. In your run now we will start up from Wallace.

In your run up the canyon where is the first stop?

A. I am not positive whether we stopped at Man-

chester. That is the first station. It is verv seldom that
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we have passenj;ei's at that point. Keally there are pas-

sengers at that point now and then, but we don't stop to

let them off on account of not being able to work the

train to that point.

Q. Yon can't start up?

A. Oh, we can start up at that point but the passen-

gers run around me and I am unable to get the fares. Gem

is usually the first stop.

Q. How far is that from Frisco? A. Gem?

Q. Yes.

A. Well, it is about an eighth of a mile. I don't think

it is a quarter of a mile
;
possibly it is pretty close to it.

Q. Did you stop at Gem this night of that trip?

A. We did.

Q. To let off passengers? A. Yes, sir.

Q. Did you stop at Frisco? A. We did.

Q. Describe to the jury the stop at Gem and what you

did that night.

A. Well, we always have to make that stop to unload

passengers and we handle nothing but passengers on these

special trips. We are there from a minute to maybe tw^o

or three minutes, according to the crowd.

Q. Was there any whistling done by the engineer?

A. Yes, sir.

Q. Where did he whistle?

A. At all stations, approaching all stations.

Q. Approaching stations? A. Yes, sir.

Q. How long did you stop there at Gem?
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A. I can't say. It is from a minute to two minutes and

sometimes possibly a little longer.

Q. Now, the next stopping place was what?

A. Frisco.

Q. How far is that from Gem?

A. From ^ to ^ of a mile. I don't think it over ^ of a

mile.

Q. State whether you stopped at the Frisco platform

or not? A. We did.

Q. State what you did in order to stop, regarding whist-

ling, and everything of that kind at the Frisco platform?

A. The usual station whistle was made; we stopped,

unloaded our passengers and pulled out again afterwards.

Q. How many blasts of the whistle are there in one of

these station whistles as you call them?

A. One long blast of the whistle.

Q. One long blast? A. Yes, sir.

Q. As to grade there on that run?

A. There is a heavy grade there; that runs up to 4% ;

in a few places a little more, a little heavier.

Q. Well, about how the use of the brakes at a stopping

place there, take the Frisco platform for instance?

A. The brakes are used there going up and down mak-

ing the stop.

Q. Is it necessary to use the brakes to hold the train?

A. Going up?

Q. After it is stopped.

A. Yes, the brakes are set and not released until the

signal is given to go ahead.
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Q. When .yon start then the brakes have to be released?

A. Yes, sir,

Q. Tell the jnry how they are released.

A. They are released by the engineer.

Q. What does he do?

A. They are operated by air.

Q. Is there any use of the detaining valves in going up?

A. Not going up, no.

Q. In coming down, is there?

A. Yes, in coming down.

Q. What is there in regard to making a start from

stations, is there any whistling done there?

A. It is usually answered when we give as what is

known as the high ball to the engineer to go on.

Q. What is the high ball?

A. The high ball is this (illustrating) with a lantern

sw^ung up and down.

Q. Who gives it?

A. It is usually given by the conductor or brakeman.

Q. Where from? A. The platform.

Q. Who is it given to? A. The engineer.

Q. How does he respond to that signal?

A. Usually by two short blasts of the whistle.

Q. You remember do you of stopping at Frisco that

night? A. I do very distinctly.

Q. Do you know the place where this accident is said

to have occurred? A. I do.

Q. Where is it with reference to the Frisco platform?
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A. I should judge about, from the testimony given by

the plaintiff

—

Q. Well, don't judge by the testimonj' given by the

plaintiff. A. Well, I have heard his testimony.

Q. If you don't know, saj you don't know.

A. I don't know, but where it is stated, pointed out

to me, etc.

Q. Don't say anything about what you have heard in

the testimony. If you know where it was, tell ; if not, say

you don't know,

A. I didn't see the man or where he was injured, so

therefore I don't know only from hearsa3\

Q. Was the place pointed out to you? A. It was.

Q. By whom? A. Oh, different parties.

Q. Do you know where Mrs. Felz' house is?

A. I know about where it is, yes, sir.

Q. How far was the place that was pointed out to you

from Mrs. Pelz' house about?

A. Well, in that neighborhood, from 400 to 500 feet

from Frisco.

Q. From Frisco? A. Yes, sir.

Q. And how far was the point of accident from Mrs.

Felz' house?

A. Well, right in that neighborhood, I should judge.

Mr. GRAY.—Just a minute. lie said he didn't know

where it was Mr. Bunn, as I understand it.

Mr. BUNN.—^It is precisely the same as your testimony.

Three or four witnesses didn't know where it was, but
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somebody told them. T,he jury understands that he don't

know.

The COURT.—He has said it was pointed out to him.

He may state how far the plaee that was pointed out

to him was.

Mr. BUNN.—You knew nothing about any accident hav-

ing occurred at that place that night?

A. Not until the next morning, no.

Q. Do you remember who told you of it the next morn-

ing?

A. Well, the next morning going up on the first train

there were three or four parties went up on the train that

had brought him down, Jones; and they were telling us

about bringing him down and him being injured. That

is the first I knew about it.

Q. They told you? A. Yes, sir.

Q. Did you then bring your mind back to the night be-

fore? A. I did.

Q. And think over the situation? What rate of speed

do passenger trains make up there in the night-time

along that place?

A. Well, I don't think there is any point we usually run

over probably fifteen miles an hour. I think that would

be the limit.

Q. That would be about the fastest, would it?

A. Yes, sir.

Q. Now, supposing you were going up the hill on the

night in question and you stopped at the Frisco platform,



288 Northern Pacific Kailwan Company

(^Testimonv of John D. Caiialian.)

how far bevond the platform would the engine come to a

standstill about? How far from the depot say?

A, Well, there is no depot there. The platform, I

don't know just the length of it ; I should judge anywhere

from 75 feet, maybe. The last coach is pulled up to the

platform. There would be two coaches and the engine,

anywhere from maybe 100 to 125 feet, somewhere in that

neighborhood the engine would be or 150.

Q. Now, what rate of speed would you get up if you

had stopped there at the Frisco platform when you are

going up the hill? About what rate of speed would you

get up with one of those engines when jon got to the place

that was pointed out to you as the place where the man

was hit?

A. Well, possibly in the neighborhood of six or seven

miles an hour; I don't think it would be over that.

Q. You are familiar with the situation about Frisco?

Yes, sir.

And know where the electric lights are.

Yes, sir.

And know there are some lights there?

There are some lights there.

Q. What are the duties of an engineer under those cir-

cumstances? What would the engineer do?

A. Well, it is his duty to run that engine. The engine

furnishes the power and it is his duty to work the engine

and move the train, either going up or coming down; to

look after his engine in general.

Q. What are the fireman's duties?
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A. To keep steam, shovel coal; that is his main duty.

Q. Describe to the jury how these hog engines look.

How the head of the boiler conies into the cab?

A. Well, I might use a pencil here in describing it so

that they will understand it a little plainer. We will

say that this pencil was the boiler of the engine. The cab

is built over the back part of the boiler, possibly some

five feet. The engineer sits on the right side and the

fireman's seat is here on the left side. The fireman, in

ordr to fire his engine, it is necessary for him to get off

of here and step down, probably a foot and a half to go

back to the door under the boiler.

Q. Then there is five feet of the boiler

—

A. Covered with the cab ; I should say about five feet.

Q. That is covered with the cab and is betw^een the

fireman and the engineer when they are on their seats?

A. Yes, they sit on each side of the boiler.

Q. They can't see each other at all then?

A. They can by looking over the top of the boiler.

Q. Then how far backwards does the fireman go in or-

der to put in a fire?

A. He has to leave the cab, step down probably a foot

and walk down to the deck of the engine.

Q. It is a foot or two down? A. Yes, sir.

Q. I say how far backwards does he have to go when

he is upon the seat box?

A. If he is sitting down on the seat it would be prob-

ably about the middle of the cab before he steps down into

the middle of the tank.
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Q. How many doors are there in the fire-box of one of

those engines? A, One.

Q. Do you know where the lights throw a shadow or

shadows when the train is passing along there?

A. Those lights at Frisco?

Q. Yes.

A. About the platform.

Q. Well, take it up beyond, toward the rock cut there,

which side do they throw the shadow?

A. I think there is one light to the north about op-

posite the platform and one or two lights on the south near

the mill.

Q. That is down at Frisco?

A. About the platform, yes, sir.

Q. Are you familiar with the row of three or four

houses which is along the place that was pointed out to

you as the place of the accident? A. Yes, sir.

Q. Are there any houses on the opposite side of the

track at that point?

A. Which side do you mean by the opposite side?

Q. Opposite the place where those houses are that you

spoke of, those three or four houses on the north side.

A. About the place where the accident occurred?

Q. Yes.

A. There are no houses on the south side.

Q. None on the south side. Now, take it again on the

north side up on the hill, are there any houses up there?

A. There are.

Q. What are they. ITow many?
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A. Well, there are several houses; I don't know the

exact mimber.

Q. I ^\ill ask you what kind of a lantern, what color

of lantern, means danger or a stop signal in railroading?

A. Red.

Q. Mr. Callahan, was this the engine that was regu-

larly used running up and down the canyon?

A. It was.

Q. Is there any turntable at the end of the run at

Burke? A. No, sir.

Q. What lights were on the engine then at that time?

A. A headlight both on the rear and front, and two

lamps. We are supposed to carry two lights, white light

on the front of the engine as extras, to indicate the class

of train.

Q. Do you know whether those headlights were burning

when you left Wallace? A. I do.

Q. Were they burning or not? A. They were.

Q. Was there anything unusual or extraordinary about

the headlight that night? A. Not that I recall.

Cross-examination.

(By Mr. GRAY.)

Q. Mr. Callahan, what is the fare from Wallace to

Gem? A. Ten cents.

Q. What from Wallace to Frisco?

A. Fifteen cents.

Q. What from Wallace to Black Bear?

A. Fifteen cents.
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Q, What from Gem to Frisco? A. Five cents.

Q. What from Gem to Black Bear?

A. Five cents.

Q. And what from Frisco to Black Bear?

A. Five cents.

Q. You say you remember stopping at Frisco on the

night in question? A. I do,

Q. Do YOU remember how many passengers you had

get off at Frisco? A. I do not.

Q. You say you are not sure whether you stopped at

Manchester or not?

A. I am not positive whether we stopped at Man-

chester that night or not. It is an unusual occurrence to

stop there.

Q. You say it is the duty of the engineer to keep the

train running, and to run the engine. Is that correct?

A. Yes, sir.

Q. Have you ever regarded it as the duty of the en-

gineer to keep a lookout on the track ahead of the train?

A. That is his duty, certainly.

Q. You say that you left Wallace at 12 :25 on the night

in question?

A. Yes, within a minute or two probably.

Q. Is that the regular time for leaving, Mr. Callahan?

A. No, sir ; we leave when the show is out at 12 o'clock,

sometimes at 12 :20.

Q. Now, by what time is this that you speak of?

A. Mountain time.

Q. By Northern Pacific time?
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A. Northern Pacific time.

Q. The}' also have O. R. & N. time there, which is an

hour slower, is that correct? A. Where?

Q. In Wallace. A. Yes, sir.

Q. You are still in the employ of the defendant com-

pany? A. I am.

Q. Mr. Callahan have you any other means of support

than 3'our own labor? A. That is about all.

Q. And you have been railroading for seven years?

A. I have been railroading practically my whole life

in different capacities.

Q. Are you qualified in any other line? A. Sir?

Q. Are you qualified to follow any other line of employ-

ment or industry?

A. No, sir, I have no other profession.

Excused.

LEROY HOOPER, sworn on behalf of defendant, tes-

tified as follows

:

Direct Examination.

(By Mr. BUNN.)

Q. Mr. Hooper, what is your name?

A. Leroy Hooper.

Q. Where do you live? A. Mace, Idaho.

Q. What is your age? A. Twenty-nine years.

Q. Occupation?

A. Timekeeper for the Federal Mining and Smelting

Company.
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Q. Where is Mace?

A. It is situated on Canyon Creek, about six miles

east of Wallace.

Q. One of the stations or places?

A. It is between Black Bear station and Burke sta-

tion.

Q. Is the mine there?

A. Yes, what is known as the Mace mines on our books.

(}. You are employed at that place?

A. Yes, sir.

Q. As timekeeper? A. Yes, sir.

Q. What are your duties as timekeeper?

A. To keep the time of the men employed in the mine

besides a number of other things in connection with the

office work.

Q. Have you kept the time of the men employed in the

mine since last July? A. Yes, sir.

Q. Are you acquainted with the plaintiff in this case?

A. Yes, sir.

Q. Has he been employed at that mine during that

period? A. Since last July, yes, sir.

Q. Will you state to the jur}- if you can from your rec-

ords and knowledge what time the plaintiff has put in and

what work ho has done since last July down to the time of

the trial? A. I can state down to the 1st of Maj'.

Q. That is all right.

A. The plaintiff was employed by the Federal Mining

and Smelting Company, September 6th, 1904. He began

work on September Tth, 1904, as a mucker. He worked
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in September 20 days, from the Ttli to the 30th, inclusive,

with the exception of the 19th, 20, 21st and the 25th. The

25th the mine was closed; he could not work. In Octo-

ber, Mr. Jones worked 27 days on the 400 level—do you

care about that?

Q. That is all right; o«o right ahead.

A. For John night, shift boss. He was employed

that month as mucker from the 1st to the 31st, inclusive,

with the exception of the IGth, 17th, 18th and 22d. In

November, 1904, Mr. Jones worked 29^ days as a mucker

for A. M. Perkins, shift boss. In December, he worked

29 days. He worked as a mucker for Mr. Perkins with

the exception of the 12th up to and including the 17th.

He mucked for Mike Gloss from the 18th to the 31st, in-

clusive, except the 25th, which was a holiday. In Janu-

ary, 1905, Mr. Jones worked 29 days on the 400 level as

an ore sorter.

Q. As an ore sorter?

A. Yes, sir; that is he began as an ore sorter. He

worked for Gloss 20 days, one-half on the 1st, every day

to the 12th, inclusive, and from the 23d to the 31st, in-

clusive, except the 29th, which was a change day, he worked

one-half shift.

Q. Shift change day, you mean? A. Yes, sir.

Mr. GEAY.—How many days did he work in January,

did you say?

A. He worked 29. He was transferred to the 800 level

under John Reinmiller where he worked from the 13th

to the 21st.
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Mr. BUNN.—What month was this?

A. This is January I am speaking of. From the 13th

to the 21st he was employed as a mucker again under

Reinmiller. He laid off the 22d.

Q. He did what on the 22d?

A. He laid off; he didn't work. February, 1905, Mr.

Jones worked 2'3 days, the first two days mucking for

Mike Gloss. From the 3d to the 9th, inclusive, machine-

man forW. H. Herrick, shift boss on the 200' level. From

the 10th to the 14th, inclusive, the mine was shut down.

l>om the 15th to the SSth, inclusive, he worked for Her-

rick as a machine-man, except the ITtli, which day he

worked on the mill flume digging ice. This mill flume

is situated at Wallace.

Q. Will you explain that work of chopping ice in the

juill flume, what it means?

Mr. GRAY.—Just a minute. If you know anything

about it, if you saw the man working there, and know

anything about what he did.

A. I will state that I wasn't present.

Mr. BUNN.—Well, you know what the work is, don't

you? Chopping ice in the flume.

A. I know what they were sent down there to do.

Q. Do you know what the work is, chopping ice in

the flume and why it is done?

A. I know why it is done, yes, sir.

Q. Why is it done?

A. To allow the water to run through the flume.
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Q. Do you nieau the flume is frozen up?

A. Yes, sir.

Q. Now, go aliead; you are up to the 28tli uow.

A. That is all the days there are in February.

Q. Yes.

A. lu March, 1005, JMr. Jones worked thirty days,

the first 12 1/2 days as a mucker for Ben Rowe, shift

boss, the last IT 1/2 days for Row^e as a hoist man, ex-

cept the 30th, which day he laid off.

Q. What does a hoist man do?

A. Well, that particular job, that is a small hoist at

the 200; that is on the Campbell level. That hoists ore

in a small skip out of the 200 level or the Campbell bot-

loni as we call it.

Q. I want to know what the duties of a hoist man

are?

A. It is merely to operate this little air hoist with

a lever or several levers. In April, 1905, ^Ir. Jones

worked 25 days for Mr. A. M. Perkins, shift boss, as a

hoist man. He lost—he didn't w^ork the 1st, 2d, 6th,

14t]i and 20th.

Q. Laid off or the mine shut down, or holidays, or

what was it that you know.

A. I don't know why he laid off those days.

Q. Go ahead.

A. That is as far as my information that I have with

me goes.

Q. That takes you up to the 1st of May?

A. The 1st of May, yes, sir.
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Q. What is mucking?

A. Well, it is shoveling ore, or muck as we call it^

in the mine, either from a platform or floor into a car.

chute or wheelbarrow,

Q. What is the nature of that work as to easy work

or hard work? A. It is hard work.

Q. You say that Mr. Jones mucked in September

and October, and from the 13th to the 21st of—and in

December, those three months he was mucking?

Mr. GRAY.—Now, make your question plain.

Mr. BUX:N^.—And in January from the 13th to the

21st he was a mucker?

The COURT.—Hasn't he stated that, just the time he

worked ?

Mr. BUNN.—I wasn't sure about January.

Mr. GRAY.—Counsel changed his question. That is

the reason I wanted it to be plain in the witness' mind

what the question was.

The WITNESS.—Shall I restate what he did in Jan-

uary?

Mr. BUNN.—Yes, state again what he did in January.

A. He worked as an ore sorter for Mike Gloss

twenty days; he worked as an ore sorter one-half on the

1st, from 1 to 12, inclusive, and from the 23d to the

31st, inclusive, except the 29th, which was change day;

he worked one-half dav. And he worked for jT)hn
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Reinmiller from the 13tli to the 2'lst, inclusive, as a

mucker on the 800' level.

Q. Do I niulerstand you that in ^Nlarch there was an}''

muckinii', that he did any mucking?

A. He mucked 12 1/2 days for Ben Eowe, the first

12 1/2 days of the month.

Q. As a mucker? A. Yes, sir.

Q. That is what I wanted to oet at. Well, now, do

YOU know anvthing: about the wasres of these men, the

different men in tlie mine? A. Yes, sir,

Q. What does a mucker get?

A. Three dollars and a half a day.

Q. Do you know what the plaintiff got, what wages

he has been receiving?

A. Three dollars and a half a day.

Cross-examination.

(By Mr. GRAY.)

Q. What is your position again, Mr. Hooper?

A. Timekeeper for the Federal Mining and Staielting

Company at their Mace mines.

Q. Have you anything to do with the employment of

men for the company? Have you anything to do with

employing men?

A. T have something to do with it, yes.

Q. What have you to do with it?

A. I acceT>t their letters.

Q. I know, but can you employ a man?

A. No, sir,
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Q. Do you assign them to their duties?

A. No, sir.

Q. What do you do? You assign them to a shift

boss, don't you? A. No, sir.

Q. What do you do?

A. Send them to the foreman of the mine or the

superintendent.

Q. The foreman or the boss?

A. He assigns the man his duties.

Q. To the shift boss who assigns him his duties?

A. Yes, sir.

Q. You have nothing to do with assigning a man to

his duties? A. No, sir.

Q. You are simply the timekeeper and attend to the

office work at the Mace mine? A. Yes. sir.

Q. Well, do you know of your own knowledge, Mr.

Hooper, what the men in the miup do, where they are

working, what each man does, what kind of work he

does? Or is he just turned in as a mucker, machine-

man, or hoist man or something like that?

A. He is turned in as a mucker or a machine-man.

Q. Now, then, you are swearing as to what this man

was carried as on the rolls, aren't you?

A. I am.

Q. Not from your knowledge as to the work he was

doing?

A. From my own knowledge in this much: That I

know what the rules of the mine are and that the rules

of the mine are carried out; and that a shift boss
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to put him at work be could do, you wouldn't see tbat

letter? A. Probably not.

Q. As a matter of fact, tlien, all tbat you know con-

cerninnf the work tbat be did is wliat he was carried as

on the books of the mine? A. Mostly.

Q. What did you say, how many days did you say be

worked during January? A. Twenty-nine days.

Q. As a matter of fact, didn't you know, and don't

you know in a general sort of way, that Mr. Jones baxi

some friends among the officials? You knew tbat,

didn't you?

The COURT.—Can't you answer one way or the other?

A. No.

Excused.

STEVE BURKE, sworn on behalf of defendant, tes-

tified as follows:

Direct Examination.

(By Mr. BUNX.)

Q. What is your name? A. Steve Burke.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business? A. Switchman.

Q. What were you doing on the 4tb of February last

year? A. Firing for the N. P. railroad company.

Q. How long have you been a fireman?

A. Well, I have fired ojff and on for five or six months

I guess.
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Q. What were yoa doing on ttie nigJat of the 4tk of

February and the morning of the 5th last year?

A. I wa.s tiring engine 80 on a special between Wal-

lace and Burke, Idaho.

Q. Do you remember the trip particularly?

A. Particularly, yen, sir.
'

Q. Why?

A. Well, becaune the next monii^ as I bad ^mmhtiit

work as hostler at the rwindhoTM*, I came o4f slnft aad

I met the engineer and be asked me, '^'Wby did yon hit

That man up the canyon?"^ And I askerl him "What

manT^ I didn't kmow that we bad »troek amjemt,

Q. You didn't know anytbts^ about itrikii^ ^nj-

body on that trip that night?

A. Nothing at all.

Q. Do you have any recollection now of the ttme yum

left Wallace that night? There seems to be wnne ^fe-

pute about that. A- Well

—

Q, Unless you know I don't want you to try to an-

swer. If you kniew; anjtbiag about it teii mt and tell

us quick.

A. No, I don't know.

Q. Do you remember whether you stopped at Ge« #ir

not? A. I do.

Q. Dkl you? A. We did,

Q. Tell the jurj aboot maliamg that stop aad wbat

was donie in stoffo^

A. Why, we whi^tl^ed m iktrt and stofiiped at Gem a

couple of lengths by to bring tbe eoaeii ap to where Hhtf
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to put him at work lie could do, you wouldn't see that

letter? A. Probably not.

Q. As a matter of fact, then, all that you know con-

cerning the work that he did is what he was carried as

on the books of the mine? A. Mostly.

Q. What did you say, how many days did you say he

worked during January? A. Twenty-nine days.

Q. As a matter of fact, didn't you know, and don't

you know in a general sort of Avay, that Mr. Jones had

some friends among the officials? You knew that,

didn't you?

The COURT.—Can't you answer one way or the other?

A. No.

Excused.

STEVE BURKE, sworn on behalf of defendant, tes-

tified as follows: •

'

Direct Examination,

(By Mr. BUNK)

Q. What is your name? A. Steve Burke.

Q. Where do you live? A. Wallace, Idaho.

Q. What is your business? A. Switchman.

Q. What were you doing on the 4th of February last

year? A. Firing for the N. P. railroad compan3\

Q. How long have you been a fireman?

A. Well, I have fired off and on for five or six months

I guess.
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Q. What were you doing on the night of the 4th of

February and the morning of the 5th last year?

A. I was firing engine 80 on a special between Wal-

lace and Burke, Idaho.

Q. Do you remember the trip particularly?

A. Particularly, yes, sir. .

*

Q. Why?

A. Well, because the next morning as I had finished

work as hostler at the roundhouse, I came off shift and

I met the engineer and he asked me, "Why did you hit

tliat man up the canyon?'' And I asked him "What

man?" I didn't know that we had struck anyone.

Q. You didn't know anything about striking any-

body on that trip that night?

A. Nothine; at all.

Q. Do you have any recollection now of the time yon

left Wallace that night? There seems to be some dis-

pute about that. A. Well

—

Q. Unless you know I don't want you to try to an-

swer. If you know anything about it tell us and tell

us quick.

A. No, I don't know.

Q. Do you remember whether you stopped at Gem or

not? A. I do.

Q. Did you? A. We did.

Q. Tell the jury about making that stop and what

was done in stopping?

A. Why, we whistled in there and stopped at Gem a

couple of lengths by to bring the coach up to where they
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unload the passengers, unloaded the passengers and

got the highball—I couldn't say whether we got the

highball or not?

Q. What is the highball?

A. Well, that is the signal to proceed. I couldn't

say whether we got it or not because I didn't see it. I

was on the opposite side of the engine; but the engineer

whistled off, two short blasts of the whistle.

Q. At Gem? A. At Gem.

Q. What was the next stopping place, if you know,

that night? A. At Frisco.

Q. Is that near the place that was pointed out to you

as the point of the accident?

A. About 400 or 500 feet.

Q. Did you stop there, did you say?

A. Yes, sir.

Q. Tell the jury about that stop.

A. Well, we came into Frisco and stopped and pulled

up—

Q. Xow, how about any signals before you stopped?

A. I couldn't say before we stopped; I couldn't say

whether they gave signals or not before we stopped

there.

Q. Go ahead.

A. We pulled up to the platform for the opening be-

tween the last two coaches, the steps so that they would

come up to the platform, with our larger engine, 100 or

150 feet past the platform, two coaches between the

engine and the platform.
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Q. One huiidred and fifty feet on up the hill?

A. Further up tow.ird Burke.

Q. At the platform?

A. And it is the same thing, started on with the

highball I expect, I couldn't say; I was on the wrong

side of the engine to see it, but the engineer whistled off

again out of there.

Q. The platform at Gem is on the engineer's side of

the engine is it? A. Both places.

Q. But you say that he whistled off?

A. He whistled off again.

Q. What do you mean b}' whistling off?

A. Two short blasts of the w^histle in answer to the

signal of the conductor or brakeman, whoever gave the

signal.

Q. That is whoever gave the signal to start ahead

with the lantern? A. Yes, sir.

Q. The highball as you call it. Do you know wheth-

er those two blasts of the whistle were given that par-

ticular night or not?

A. Yes, sir; them two blasts of the whistle were

given.

Q. They were?

A. Yes, sir. And furthermore when I stepped down

from my side of the engine I pulled the bell cord at

once. I just gave it one pull and then I had to get

down and put in a fire.

Q. When you started out from Frisco?

A. When we started from Frisco.
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Q. You say you had to get down and put in a fire?

A. Yes, sir.

Q. Tell the jury all about that.

A. Well, coming into a station you fire maybe within

an eighth of a mile of the station to keep your engine

from what we call hollering, blowing off steam. You

stop firing and as soon as you start you commence to

put in a fixe. While you are standing you can't put in

a fire, because if you do, if you open the door the smoke

will blow out and you can't stand on the deck of the en-

gine, but as soon as you start the exhaust starts, and

the engine draws the black smoke out of the smoke-

stack and flues.

Q. Then you commence putting in your fire?

A. Then you commence putting in the fire.

Q. Did you get down on the deck of your engine or

not that night, to put in the fire or not?

A. Yes, sir; always have to stand on that, always

get down to put in a fire leaving.

Q. Where was the fire box door witii reference to

your seat?

A. Why, it was about three feet and a half back and

about three feet to the right and down about two feet

lower than my seat.

Q. When you are down there putting in a fire what

can you see, if anything?

A. I can see the boiler head.

Q. When the firebox door is open what can you see?

A. I can see the fire is all.
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Q. You cau't see anything else?

A. No, sir.

Q. After you have put in a Are and looked into the

firebox door for a minute or so, what can you see when

you look away? A. I can't see nothing.

Q. Did you see anybody around the platform at

Frisco?

A. No, sir; I wasn't on that side of the engine at all.

Q. You couldn't see anybody on 3'our side, could you?

A. No, sir.

Q. What was the next stop that your engine made?

A. Black Bear.

Q. Do you remember whether or not you whistled for

Black Bear?

A. Yes, sir; always whistle into stations on that run.

Q. I don't want you to testify about this whistling

from what 3'ou always do. If you don't know that the

engine whistled I don't Avant you to say it did. If you

know I want you to say so.

A. All right. I couldn't say whether we whistled

into Black Bear or not, but Gem I know.

Q. How do you know that you whistled into Frisco

then or that you whistled when you started from Frisco?

A. Because the engineer the next morning called my

attention to the fact—the next afternoon when I saw

him and we was talking it over, and I distinctly remem-

ber of his whistling when we left there, whistling off

brakes to proceed.

Q. What is the effect of throwing in coal when you
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first start up from a platform or station? What is tlie

result regarding smoke?

A. It makes all kinds of black smoke.

Q. And if the wind is coming toward your engine

where does that smoke come, down over you?

A. It either blows it back over the cab or down

around the cab. When it is strong enough it blows it

clear back over.

Q. How long would the black smoke continue to

come out like that?

A. It is hard to tell; it is according to how much

coal you put in the engine, maybe for a quarter of a mile

and maybe not so far, maybe two thousand feet. At

least 500 or 600 feet, at least, if you get the black smoke

at all it will run up along on that line.

Cross-examination.

(By Mr. GRAY.)

Q. What are you doing now?

A. I am a switchman at present.

Q. How long have you been a switchman?

A. I have been switching for nine months for the

Northern Pacific.

Q. What was 3'our business at the time, on the night

of February 4th, 1^4? What had you been doing then?

A. Hostler and extra fireman.

Q. Had you been firing on a train up the canyon

regularly?

A. Yes, sir; for about two months on specials.



vs. Harry l^. Jones. 309

(Testimony of Steve Burke.)

Q'. Not on a regular train?

A. Not on a regular train, but on specials at night.

Q. Which way were you looking when you stopped

at Frisco?

A. I was looking ahead when we stopped.

Q. Well, after you stopped which way did you look?

A. I couldn't tell you which way I was looking when

we stopped but I expect I was looking at my steam

gauge and water.

Q. Did you see anybody get off the train on your

side? A. No, sir.

Q. Did anybody get off on your side?

A. I couldn't see on my side.

Q. Were you looking back?

A. No, sir. When we stopped I was not looking

ahead, I was looking at my water and steam gauge.

Q. You say that you don't know whether you whis-

tled into Black Bear or not? A. I couldn't say.

Q. Do you know on that night if you whistled out of

Black Bear or not?

A. Out of Black Bear? No, sir; I couldn't swear to

that.

Q. Did you whistle into Manchester that night?

A. No, sir.

Q. Did you whistle out of Manchester?

A. I don't know whether we stopped at Manchester;

if we didn't stop we didn't whistle.

Q'. That is what I am trying to get at. I wanted to
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find out how 30U knew you whistled. You don't re-

member whether you stopped at Mancliester or not?

A. Xo, sir; I don't.

Q. And you don't remember whether you whistled

out of Manchester or not? A. Xo, sir.

Q. Did you whistle into Gem that night?

A. Yes, sir.

Q. You remember it distinctly?

A. I do, decidedly.

Q. Did you whistle out of Gem that night?

A. Yes, sir.

Q. X^ow, then, you say that you whistled out of Frisco

that night? A. Yes, sir.

Q. Did you whistle into Frisco that night?

A. Xo, sir; I don't think we did.

Q, Then wiien Mr. Callahan testified that 3'ou gave

one long: blast before vou got into Frisco, he was mis-

taken, a few minutes ago?

A. I don't know whether he said that or not.

Q. If he said that he was mistaken?

A. I couldn't swear to that, whether he was or not.

Q. You said a minute ago that you didn't whistle into

Frisco.

A. I couldn't answer that we whistled in.

Q. You will swear that you whistled out?

A. Yes, sir.

Q. Turn to the jury and explain why you remember

that you whistled out of Frisco.

A. Between stations up there, sometimes they will
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not whistle into the stations. We whistk' ont, leaving

one station, and the next station, Ave may not whistle

into the station. The stations are not 2,000 feet apart

there, I don't think, not every one of them any way. But

we whistled ont I remember distinctly because the en-

gineer called my attention to it the next day about hit-

ting- this man, in the afternoon. He told me about it.

I found out before he did in the morning, and I remem-

bered this place, when we left, and I remembered dis-

tinctly of pulling- the bell once, I just gave the cord a

pull and stepped down on the deck and put in my fire

and the engineer whistled to let off brakes, and released

the brakes after he whistled.

Q. But you don't remember whether or not you

w^histled in?

Q. How much time elapsed between the time that

you got in and the time that you went out?

A. Well, between two and three minutes, maybe.

Q. Your memory is very distinct as to whistling out?

A. Yes, sir.

Q. But very indistinct as to whistling in?

A. I couldn't say because I was working.

Q. You were working? A. Yes, sir.

Q. What were you doing?

A. I was down on my deck cleaning up, cleaning my

fire and shaking it down.

Q. When you were going in?

A. When I was going in, yes, sir.

Q. Then when you got through what did you do?
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A. Then I sat still until we got ready to leave.

Q. Then a minute ago when you said you stepped

down on the deck and pulled the bell as you stepped

down

—

A. I did.

Q. —you made a mistake?

A, No. I said before I got up I was looking at my

steam gauge and water. Therefore I had to step up

into my seat box and up onto the cab. It is raised up

about a foot or a foot and a half and I had to step up

there to look at this water and steam gauge. I can't

look at it from the deck.

Q. You have worked on that run and on the various

runs up there with various engineers?

A. Yes, sir.

Q. Who was the engineer on the night in question?

A. ;Mr. Fisher.

Q. Now, I want you to tell the jury if Mr. Fischer

hasn't the reputation of being the most

—

Mr. BUNN.—I object to it as incompetent, irrelevant

and immaterial. There is no charge against this en-

gineer.

Mr. GRAY.—Let me ask the question.

The COURT.—^It is not cross-examination at any rate.

Excused,
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J. A. FISOHEK, a witness called on behalf of defend-

ant, testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. What are your initials, IMr. Fischer?

A. My initials are J. A. and F-i-s-c-h-e-r.

Q. ]\rr. Fischer, where do 3'ou reside?

A. I reside in Wallace.

Q. What is your business?

A. Locomotive engineer.

Q. How long have you been in the business of rail-

roading?

A. I have been in the business of railroading for a

little over five years.

Q. In what different capacities in the business have

you acted? A. I started in as fireman.

Q. Where? .

"

A. In Minnesota, and I worked—I went from there,

that is on the same road but I was simply transferred

for temporary service down in Missouri and in South

Dakota, and a little bit over in Iowa.

Q. Firing on those different roads, were you?

A. Yes; it was the same road but simply different

divisions of the same road.

Q. How long altogether have you fired?

A. I fired a little over two 3^ears; two years and

three months, I believe.

Q. Then what did you do?
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A. Then I was promoted to engineer on the North-

ern Pacific.

Q. Where? A. At Missoula, Montana.

Q, And since that time have yon been acting as loco-

motive engineer?

A. Yes, sir, since Jnly, 1902, I think it was. It will

be three years this coming Jnly.

Q. Where are von workinor now?

A. I am working at Wallace, Idaho.

Q. As locomotive engineer? A. Yes, sir.

Q. Where were yon on the night of February 4th last

year?

A. I was at Wallace; that is, pulling the special

from Wallace to Burke.

Q. By whom were you employed?

A. I was employed by the Northern Pacific Railroad

Company.

Q. What kind of an engine did you have?

A. I had what we called a consolidated engine; that

is, a large engine or a hog as it is most commonly called.

It is a large engine with four drivers on the side.

Q. Describe it a little more fully to the jnry.

A. Well, the cab is built practically right over the

boiler; that is, it is a comjilete house and the back end

of this house, as you might call it, or cab, comes up just

even with the back end of the boiler. The roof of the

cab extends back over the end of the boiler and the cab

itself is right ovei' the boiler so that it separates—the
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boiler separates the fireman and engineer. That is you

can see over it.

Q. One on one side and one on the other side of the

boiler?

A. Yes, sir; but you can see over it.

Q. Is that a large boiler, is it large in diameter?

A. Well, I should think it was about six feet, per-

haps.

Q. Well, as compared with other engines, is it large?

A. Yes, it is a large boiler in comparison with the

engines we work here.

Q. How long is the boiler about?

A. The engine part without the tender, that is, the

boiler, I should think was something over thirty feet.

Perhaps thirty or thirty-five feet. That is in my estima-

tion.

Q. How much of the boiler is ahead of you when you

are sitting on your seat box?

A. Well, there would be some twenty-odd feet, I

should think.

Q. All except two or three feet?

A. Yes. Then of course including the length of the

engine I would include the pilot, and then the tank to

the back end of the cab of the engine, so there would be

of the boiler alone there would be, I should think,

twenty feet or a little more perhaps ahead of the cab.

Q,. Ahead of the front end of the cab?

A. Yes, ahead of the front end of the cab.

Q. How long is the cab about?
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A. The cab is between six and seven feet, I should

think.

Q. Of course the roof comes down more than that?

A. Yes, the roof comes back further than that, three

feet perhaps.

Q. N"ow, do you remember about what time you got

out of Wallace that night or not?

A. Well, it was* about twelve o'clock.

Q. But you can't give us the hour or the minute?

A. No, sir; I couldn't give you to the minute. I

could give you in five minutes perhaps. It was between

12:20 and :25, somewhere along there. I couldn't give

you the exact minute. We were called up there 11:50

or :55; I am positive of that.

Q. Were you in the habit of running the specials

that went up on that run?

A. Yes, sir; I have hauled nearly every special for

a year and a half; that is all the night work.

Q. How often do they run specials up there?

A. Anywhere from one to five trains a week. I have

made as high as five trips a week; always one every

Saturday night.

Q. Do they run any in the daytime ever?

A. Well, if they run them in the daytime it is in-

cluded in the regular work you might say.

Q. Well, do they run any in the day?

A. Yes, they do.

Q. Has this engine got any lights on it or did it have

at that time? A. Yes, sir.
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Q. Tell the jury what lights the engine had on it?

A. We had a headlight on the rear on the tank; that

is, on top of the tank within about two feet of the back

end and had a headlight on the head end; besides what

we call classification signals, or two white lights, though

only one was burning on that night.

(Q. White lights?

A. Yes, sir. They are simply put there to classify

what kind of a train they are, not for a danger signal.

Q. Was there any headlight on the other end of the

engine?

A. On both ends of the engine, on the tank and on

the front end of the engine.

Q. Describe the headlight to the jury.

A. The headlight consists of a lamp—well, in the

first place, it is steel or sheet-iron casing, or housing,

'as we call it, and inside of that is located a reflector,

and through this reflector, or through the back part of

thi^ reflector, is extended the lamp. It is a large-sized

lamp, with a large burner. It is a circular burner, a

,round burner, and the chimney of this lamp extends

right through the back end of this reflector.

Q. How large around is the face of the headlight,

about?

'A. Ob, the headlight that ^^''as on that engine—we

have different sizes, but that one style is one of the old

style headlights, as wet call it, and that one is perhaps

eighteen inches; between eighteen and twenty inches.

Q. In diameter? A. In diameter, yes, across.
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iQ. How far from the bed of the track' is that head-

light, about?

A. I should think it was about twelve feet, though

I am not positive as to the height.

Q. About how far ahead of your engine will the rays

thrown by that headlight strike the ground, if at all?

A. It strikes the ground at the first place about sev-

enty-five ahead of the engine; just about seventy-

five feet ahead of the engine.

Q, Between the point where that ray of light strikes

the ground and your eye what can you see plainly, if

anything?

A. Well, just as soon, as it comes below the ray of

the light you can see nothing. There is a dark spac3

in between there. That is when you get within seventy-

five feet of the head of the engine. That is, any low

object, unless the ray of the light strikes the object, you

can't see it at all.

Q. You say that a large proportion of this boiler is

in front of you? A. Yes, sir.

Q. And you are on the right-hand side of it?

A. Yes, sir.

Q. Now, w^hen you sit on your seat box and look

through your front window—not your side window,

take your front windo^'^ first—when you look through

your front window, what, if anything, can you see on

the fireman's side ahead?

A. Well, you can't see anything, unless it is

—

Q. Now, you are looking out of your front window?
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A. Yes, sir. It would have to be, I should thiuk, at

least 100 or 150 feet ahead of the engine before you

could see anything on the fireman's side of the track.

Q. Now, looking out of your side window, how far

away would an object have to be before you could see

it, or in order that you mig-ht see it?

A. Well, if you can extend your head far enough

out you might see an object seventy-five feet ahead of

the engine. That is, if it was right on or near the track,

or was within a foot or two of the track.

Q. Do you know whether there are any telegraph

poles up there or not?

A. Yes, sir; there are telegraph poles set between

the O. R. & N. track and the N. P. track that don't clear

the engine over well; they clear between twelve and

fourteen inches at places. I remember them distinctly,

because I have lost my hat there.

Q. You say the telegTaph poles are between these

two tracks? A. Yes, betw^een the two tracks.

Q. Now, do you remember that night of coming into

Gem? A. Yes, sir.

Q. Tell the jury about it in your own way, and tell

it quick.

A. Well, in coming into Gem there is a sharp curve,

and also a railroad crossing before coming into Gem,

and we invariably whistle; we never miss it at this one

point, before w^e get to that railroad crossing there

about the schoolhouse, or just before we get to the
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crossing, I always whistle. I never have known myself

to miss whistling at that point C(miing into Gem;

Q. What kind of a whistle?

A. Well, usually I use the crossing whistle there.

Q. What is the crossing whistle? ,

A. It is two long and two short.

Q. Blasts?

A. Though I might use the station whistle there.

Q. What is the station whistle?

A. The station whistle is one long blast of the whis-

tle; but I don't know as we are required to use the sta-

tion whistle anywhere there, because there are no whis-

tling posts; we have none, and we have to whistle ac-

cording to our own judgment.

Q. Is that whistle that you make for the crossing

before you get to Gem, is that a station whistle, too?

A. Yes, I consider that a station whistle.

Q. Do you remember that you stopped at Gem that

night? A. Yes, sir.

Q. About how long?

A. Well, I couldn't say exactly how long we stopped

there that night.

Q. Did you let passengers off?

A. Yes, we let passengers off.

Q. Now, when you stop you set your air to stop the

train, don't you? A. Yes, sir.

Q. When do you let the air off on that grade?

A. Why, usually I let the air off as soon as I receive
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a signal from the conductor or trainmen; that is, a sig-

nal to go.
:

Q. To start out again? A. Yes, sir.

Q. Do you make any response to that signal?

A. Two short blasts of the whistle.

iQ. Then you release your air? A. Yes, sir.

Q. And open up your engine and go ahead?

A. Yes, sir.

Q. I will ask you, did you hear about the accident

that occurred that night? A. I didn't that night.

Q. When did you hear about it, if at all?

A. I heard about it the next afternoon.

Q. Did you have pointed out to you about the place

where it is said to have occurred?

A. No, sir; I never have.

Q. Do you know about where it is supposed to have

occurred?

A. Yes, I know from the testimony here.

Q. And you recognize the place on that line uj) there,

do you? A. Yes, sir.

Q. You recognize that rockcut and these houses?

A. I know it perfectly.

Q) You know about how far it is from the Frisco

platform ?

A. I should think it is between six and eight hun-

dred feet to that rockcut.

Q. Did you stop at Flrisco that night?

A. Yes, sir; w^e stopped at Frisco.

Q. How long, about a couple of minutes?
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A. I don't remembeir the exact time tliat I stopped;

somewhere between one and two or perhaps three min-

utes. That is the rule at these places.

Q. You let passengers off there, did you?

A. Yes, we must have.

Q. Do you know whether you whistled in coming

into Frisco? >

A. I don't think I did coming; into Frisco.

Q. Why not?

A. Because there are no houses, that is right near

Frisco, and at the time I whistled leaving Gem, well,

you can—

Q. How far isi Gem from Frisco?

A. Gem is half a mile, I should think, from Frisco.

It is just about half a mile.

Q. Half a mile?

A. Well, perhaps it is not quite that; it is between

a fourth and a half.

Q. When you got to Gem did you get a signal from

the conductor to go ahead?

A. Yes, sir; that is the conductor or brakemau.

Q. What is that signal?

A. What is called the highball—a lamp swung over-

head up and down.

Q, Then what did you do?

A. I answered it with two short blasts of the whis-

tle, released my air brakes and opened up the engine;

that is, I started the train.

Q. What speed did you get up after leaving Frisco
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by the time you got out iu front of these three houses

just before the wagon road gets dowli to the railroad

again there; about where the cross is on that map?

A. Well, I should think the speed at that point, ac-

cording to the other trips that I have made, the train

that we had that night

—

Q. Just give us your best judgment what it was.

A. It would be about six or eight miles per hour;

somewhere along there.

Q. What kind of a pilot did you have on your engine,

anyway?

A. A regular pilot, a standard pilot on both ends

of the engine.

Q. Both ends?

A. Yes, both ends of the engine.

Q. Tell the jury what kind of a pilot that was. You

say it was a standard; we don't know anything about

standard.

A. Well, it was a pilot that is commonly called i

cow-catcher on these engines here, on the head end.

We also had one on the hind end, because it is equipped

so that we can go backward as well as ahead; we can't

turn at Burke.

Q. What kind of a thing is that on the Tiead end?

Is there any plow^ to it, or is it a plain—
A. Well, it is shaped something like a plow. It runs

down to a point. It has slats that come, I should think,

between two and two and a half feet above the rail and
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extends forward slantingly to a point, so that they come

within I think three inches of the rail.

The COURT.—I think the jtirors know what a cow-

catcher is. 1

Mr. BUNN.—I wanted to get at whether there was

any plow on it or not. Is there any buffer beam across

it? A. Yes, sir, there is.

Q. Describe it to the jury, quick.

A. Well, the buffer beam is the beam to which the

pilot is fastened.

Q. What is it made out of?

A. It is made of wood, a heavy timber of w^od, and

extends out just even with the cylinders on the engine.

Q. Does that buffer beam going across the head of

that engine extend out any further than any other part

of the engine or not?

A. No, just the same; no further.

Q. You didn't know of anything which occurred thai

night, anything extraordinary?

A. Nothing whatever.

Q. What duties does an engineer have to perform?

A. Well, he has to manipulate the different levers

on his engine, handle the air brakes, keep his eye on the

steam and watch the water, and

—

Q. He has got to look ahead, too, doesn't he?

A. Yes, and watch his air pump and see that he has

the required amount of air at all times to handle the
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brakes and to watch for signals ahead and behind, and

watch for obstructions on the track of all kinds.

Q. You had been running: that special there so long:

that you were familiar with the fact that people had

been' walking up and down that track and across it,

were you not? A. Yes, sir; perfectly.

Q. What, if any, precautions was it your habit to

take in that respect?

A- Well, I had been taking extra precautions be-

cause I knew how the persons walked on that track,

and so many persons used the track.

i^. State wlhether or not it is possible for an engi-

neer wlho is performing his duties properly to look ahead

all the time? A. No, sir, it is not.

Q. W^hy not?

A. Well, because there are so many duties in the

cab that require your attention, besides looking for sig-

nals toward the rear. We don't always know where

we have to stop nor when we have to start.

Q. Do you know when the fireman put in a fire into

that engine about that time and place, or whether he

did or not?

A. Yes, sir, he did put in a fire when we left Frisco,

that is, immediately after we started from Frisco he got

down and put in a fire, or put in coal.

Q. What is the effect of putting in a fresh lot of coal

into the firebox on the smoke coming from the exhaust

pipe if the wind is coming toward you?

A. Why, it creates a heavy black smoke, and the



326 Norfhrrn Pacifir Raihro!/ Compan}i

(Testimony of J. A. Fis=(lier.)

black smoke is carried back over the cab. That is, as

soon as you gain headway, unless the wind is from be-

hind, it will blow back over the cab.

Q. What are cylinder cocks on an engine?

A. They are valves or cocks placed at the bottom of

the cylinder.

Q. What are they used for?

A. In case you get too much water in the boiler, to

open them so as to allow the water that works from the

boiler into the cylinders to escape.

i}. If the steam gets wet in the cylinders?

A. Yes, if the steam gets too wet in the cylinders.

Q. When are these cylinder cocks open to let this

heavy steam from, the cylinders?

A. Well, the commencement of a run, or sometimes

in starting, if you happen to get too much water into

the boiler.

Q. What is the result of opening these cj^liuder cocks

upon starting?

A. It blows the steam out on the side of the engine

and the steam raises up in front of the engine.

Q. Do you know whether you had those cylinder

cocks open or not? A. I do not.

Q. Is there often any steam leaking from an engine?

A. There is very often, yes, sir.

Q, Do you know whether that engine was leaking

anv steam?

A. There was nothing unusual, I think.

Q. Vsi^W, was there any?
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A. Well, yes, there always is some.

Q. Well, does that come—does that surround the

cab of the engine just toll the jury.

A. Well, there is nearly always some leak from the

injector. The injector on that engine, as I remember it,

at the time was just inside of the cab. It used to be

just inside, tliat one was just inside and it raises, and

it will form a scum over the front window; that is, the

vapor or steam will stay on the front window.

Q. How do you get that off?

A. You have to take a piece of waste or your hands

and wipe it off.

Q. How quickly will that form again after you wipe

it off?

A. Almost as quick—well, it wouldn't take over

three or four minutes or five perhaps.

Q. Do you remember what kind of a night this was,

Mr. Fischer?

A. Well, as near as I can recall it, and the way it

struck rae the next day w^as that—well, the night wasn't

anything unusual; it was cloudy, slightly cloudy and

perhaps—well, I thought it was inclined to be a little

bit hazy or foggy but nothing to obscure

—

Q. Was there any terrific wind?

A. No, no terrific wind.

Q. Was it snoAving or raining to any extent?

A. Not at the time, no.

Q. Did you or did you not upon this particular occa-
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sion keep an eve out ahead of your engine as much as

you did on ordinary trips?

A. Always; that is, I did on this trip as well as other

trips; no difference whatever.

Q. Are there any are lights near the platform at

Frisco?

A. Yes, there are two I know of and perhaps three;

I am not positive which. •

Q. Well, are they pretty close to the track, a couple

of tliem?

A. Yes, they are. One is

—

Q. Kow, when your train gets past Fl'isco, where do

those lights throw a shadow?

A. Well, the lights are between the train and the

rockcut and consequently they throw shadows ahead.

Q. Between the train and the rockcut?

A. Yes, sir.

Q. You mean the train between the light and the

rockcut, don't you?

A. That is right, yes. You see the train would be

leaving the lights and would be between the lights and

the rockcut.

Q. Now, where would those lights throw the shadow

on your train right at that place?

A. It would be thrown ahead both frcmi the engine

and the smoke. >
'

Q. The black smoke? A. Yes, sir.

Q. What does a red lantern swung across the track

signify? A. A red lantern is a danger signal.
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Q. Or a red flag? A. Yes, or a red flag.

Q. What does tliat mean?

A. It means stop at once.

Q. What does a white light mean?

A. A white light when used at a regular stopping

place is a stop signal; that is where you have to pick

up passengers. If it is a regular stopping place or a

flag station, >

Q. Mr. Fischer, is it an ordinary or extraordinary

thing to have your train flagged going up and down

that canyon? A. It is an ordinary thing.

Q. It is done every day and every little while, is it?

A. Yes, sir.

Q. Now, did that special start from Wallace or had

you been up to Burke in the early part of the evening?

A. It started from Wallace.

Q. Did you make the trip from Wallace up to Burke

in the early part of the evening to bring those folks

down?

A. The regular train brought them down.

Q. They waited for them, did they?

A. They waited.

Q. This particular special, after you get up to Burke,

is it your purpose and intention to carry the people back

to Wallace?

A. No, it is not unless they notify us in advance.

Q. Do you stop or pay any attention to white lights

on the way down from Burke, to W^allace on that trip?
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A. No, not except at places where I am told by the

conductor to stop.

Cross-examination.

(By Mr. GRAY.)

Q. ^Ir. Fischer, how long have you been working

for the railroad company?

A. For the Northern Pacific?

Q. Yes. I mean in the railroad business.

A. A little bit over five years.

Q. Have you any other means of support?

A. Yes, sir.

Q. What?

A. Well, I am a carpenter by trade.

Q. Well, I mean nothing- besides your labor?

A. Oh, nothing in particular, no, sir.

Q. You haven't any property accumulated?

A. Well, perhaps I have a little.

Q. Now, did you notice the signals for you to stop

just above Frisco on that night?

A. Yes, sir, I did.

Q. What did you see? A. I saw a white light.

Q. What else?

A. And a man coming across on my side.

Q. The man with the white light? A. No, sir.

Q. What else?

A. A man waving and the white light.

Q. Did he have anything in his hand?

A. I couhhrt state what he had in his hand.
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Q. Were they right there together or where were

they?

A. The white light was on the opposite side of the

track. I

Q. Were they right close together trying to flag you

at the same time?

A. Well, they were practically, yes, sir.

Q'. You didn't pay any attention to them?

A. No, sir, I didn't because it was nothing unusual.

Q. You didn't slow up at all?

A. No, sir, I didn't.

Q. Was it the usual thing to attempt to flag you be-

tween stations? A. Yes, sir, it was.

Q. How many times have people tried to flag you at

that place?

A. I couldn't state the number.

Q. In times? A. Yes, sir.

Q. With lanterns? A. With lanterns.

Q. Was that your regular run, Mr. Fischer?

A. It was my regular run at the time. That is, I

w^as required to make all the special trips on the Burke

branch at night.

Q. Mr. Kopenhaever was the regular engineer?

A. Yes, sir.

Q. Now, 3^ou said that a person could not be seen for

75 feet in front of the engine. That is, on account of

the fact that the rays would strike the ground 75 feet

away? A. I didn't say "persons."

Q. What did you say?
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A. I said objects, low objects. I said that is where

it struck the track.

Q. How far ahead of the eugine could a person be

seen ?

A. Well, it can be seen—well I should say that be-

tween 60 and 75 feet.

Q. That is on account of the rays of the light not

striking the ground sooner, is that correct?

A. It strikes the ground at about 75 feet, I should

say.

Q. And the fact that you could not see a person upon

the track between 60 and 70 feet was because of the

rays of li^ht not striking the ground, or striking the

level of the person for that distance?

A. Yes, sir.

Q. How far ahead of the engine were those rays of

light thrown by that headlight, did you say?

A. To see it distinctly, you can't see over between

100—well, it depends upon weather conditions and all

conditions.

Q. Yes.

A. Between 100 and 200 feet further possibly.

Q. You could distinguish an object upon the track

—

A. Beyond that?

Q. Beyond that? A. No, you can't.

(i. On that grade there, how many feet would it take

you to stop? How many feet would you have to go at

the rate you were going on the night in question after

leaving Frisco in order to stop the train?
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A. I can stop inside of 100 feet.

Q. You say that you didn't whistle coming into

Frisco that night?

A. Well, I stated I whistled after I left Gem. You

can consider that as you wish, coming into Frisco or

leaving Gem.

Q. How many whistles did you make leaving Gem?

A. I gave two short whistles in answer to the sig-

nal to start and then further I gave the crossing whistle,

two long and two short.

Q. After you left Gem? A. Yes, sir.

Q. Then you gave those whistles after you left Gem,

those blasts? A. Yes, sir.

Q. Did you stop at Manchester that night?

A. No, sir, I think we didn't.

Q. Did you whistle into Manchester?

A. I whistled at the switch at Manchester.

Q. Is that where you gave the two long and two

short? A. Yes, sir.

Q. That is before you got into Gem, isn't it?

A. Well, yes, certainly that is, but that is not the

whistle that I referred to before.

Q. Then you gave six after you left Gem?

A. Yes, sir, after I left Gem, between Gem and

Frisco.

Q. How many did you give after you left Frisco?

A. The same number.

Q. Six? A. Yes, sir.
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Q. And where did yon give those after you left

Frisco, those six?

A. The two in answer to tlie signal to start, two

short; and after I got started, well, I should say per-

haps three or four hundred feet, or halfway between

Frisco and roekcut when I gave two long and two short,

the crossing whistle.

Cross-examination

By Mr. BUNN.—Then where were the other two?

You said there were six.

A. For the station.

Q. Oh, two long and two short?

A. Yes, sir. Two short when I first got the signal to

start, and two long and two short after starting, or

after going about three or four hundred feet.

Excused.

Mrs. JOSIE CLARK, sworn on behalf of defendant,

testified as follows:

Direct Examination.

(ByMr. BUNN.)

Q. Mrs. Clark, will you please face those gentlemen

and tell them your name?

A. ^Irs. Josie Clark, Wallace, Idaho.

Q. Where is your home, Mrs. Clark?

A. Wallace, Idaho, now.

Q. Where did you live on the 4th of February, 1904?

A. At Frisco.
,
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Q. Up in Canyon Cfeek? A. Yos, sir.

Q. Frisco. Are you familiar with the situation

around Frisco? A. Yes, sir.

Q. The railroad tracks, creek and platforms?

A. Yes, sir.

Q. Houses and everything? A. Yes, sir.

Q. Do you remember of there having been an occur-

rence on the Northern Pacific track on that night?

A. Yes, sir.

Q. You heard of it afterward, did you? How close

to the railroad tracks did you live at Frisco?

A. About 175 feet?

Q. And how far about from the platforms?

A. Well, the platform is up this way (indicating)

and I Avas more near Gem up above the Frisco boarding-

house.

Q. What were 3^ou doing on that evening?

A. I was standing on my porch looking for my son

who was to the show to Wallace.

Q. Your boy? A. Yes, sir.

Q. How old a boy? A. Twenty.

Q. He was at Wallace?

A. He was at Wallace to the show that night and I

was waiting for him to come home.

Q. When did you expect him to come?

A. Well, I expected him to come home about twelve

o'clock.

Q. On what train?

A. On the Northern Pacific train.
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Q. KegTilar or special train? A. Special train.

Q. Did your son come home on that train that night?

A. He came home and stopped with his father. Ilis

father was watchman on the Frisco a little time.

Q. Your husband?

A. Yes, sir; and I stayed there until the train whis-

tled and went up.

Q. Well, just answer the questions now. Did the

boy come home that night?

A. Yes, sir, he came home.

Q. On what train?

A. He came on the Northern Pacific train.

Q. Where did he get off? A. At the Frisco?

Q. At the platform? A. Yes, sir.

Q. Then where did he go?

A. He stayed back with his father a little bit down

by the Frisco.

Q. Did his father go down to the platform?

A. His father was there watching; he was watch-

man there.

Q. And you stayed on the porch of your home?

A. Yes, sir; I stayed there and watched the train.

Q. Did you see the train come in?

A. Yes, sir; I saw the train.

Q. From Gem?

A. Yes, sir; so far as I could see down.

Q. What did you see?

A. I saw the train and I saw the headlight.
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Q. What part of the train, the lieadlight?

A. Yes, I saw tlie lij^lit.

Q. Well, how far down?

A. About 400' feet, I guess, from onr place I could

see it.
'

! '^'-o
, ...

ij

Q. Could you see it as far down as Gem?

A. Not quite on Gem because it is in the way of the

house there.

Q. Just a little east of Gem you saw it, then?

A. Yes, sir.

Q. Did you watch the train come into the Frisco

platform?

A. I heard the whistle and watched it come up by

the barn there. After that you can't see it for the

houses.

Q. Did you watch it as it came into the Frisco plat-

form? A. Yes, sir.

Q. Did you or did you not hear the train whistle at

any time?

A. I did hear the train whistle. I heard it whistle

coming' into Gem, and I heard it whistle coming into

Frisco right in front of my house.

Q. Right in front of your house?

A. Yes, sir; right in front of my house.

Q. Can you tell where your house is on this map?

A. It runs kind of back of the Frisco.

Q. Can you identify it on this map? Just step down

here, if you will, Mrs. Clark. Now, may I show the wit-

ness the platform? \
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Mr. GRAY.—Yes.

Mr. BUNN.—Here is tbe platform; here is the Frisco

mill on the lower side of the track; here (indicating) is

the upper side of the track; here (indicating) is the

Northern Pacific track, and here (indicating) is those

houses above there.

Mr. GRAY,—Here is where Sweisgood lives.

A. Sweisgood lives there (indicating); that is our

house here by the Frisco (indicating).

Mr. BUNN.—Show us where you live.

A. I lived in a long house. I lived next to Mr. Sweis-

good.

Q. Mrs. Clark, did you live near Sweisgood's house?

A, Right next to it.

Wr. GRAY.—That is down in here somewhere (indi-

cating).

Mr. BUXN.—Right about under the word "of on

the map; the house that I have put a cross upon is sup-

posed to be Mrs. Clark's residence as near as the gen-

tleman can tell and as near as she can tell. Did you

see or did you hear the train after it got to the Frisco

platform?

A. It whistled right in front of my house. I was

going in and just heard it.

Q. Just listen to the question. After it got to the

Frisco platform

—

A. Yes, sir.

Q. —did you hear it whistle any more?
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A. I heard two toots, one long- one and then a short

one as it started from there.

Q. Could you see the train then or not?

A. No, I couldn't see the train.

Q. Had your boy got up to the house then or not?

A. He came just as the train was gone.

Q. With his father?

A. No, his father didn't come home then when he

came home. After they had got the car and took Mr.

Jones down to Wallace he came home and told us there

w'as a man hurt.

Q. He helped do that, did he?

A. Yes, he came home and told me that and he had

a cup of coffee at the house at the time.

Cross-examination.

(By Mr. GRAY.)
|

Q. How long has Mr. Clark been dead?

A. He died the 18th day of September.

Q. What is the boy's name—Johnny?

A. No, my boy's name is Willie.

Q. W^here is he w^orking now?

A. He is working in the roundhouse at the Northern

Pacific.

Q. At Wallace? A. Yes, sir.

Q. Willie is about all the support you have now,

isn't he? A. Yes, sir.

Q. Now, Mrs. Clark, Mr. Clark before he died told

you about that train whistling, didn't he?
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A. Well, he was talking- about it when the man was

there to ask about it, but he didn't tell me about that.

I told him the train whistled, in front of the lawyer

there when he was there.

Mr. BUNiN.—You told him?

A. Mr. Clark never told me the train whistled; I

heard it myself because I was looking- for my boy.

Mr. GRAY.—Mr. Clark didn't hear it, then. You are

sure it whistled in front of your house?

A. It was in front of my house that the train whis-

tled.

Q. Mrs. Clark, I want you to be sure about that.

A. I won't swear to anything that is not true.

Q. Xo, but I want you to refresh your memory and

be sure it whistled in front of your house.

A. It was in front of my house right down there

that it whistled, not only that time, but that is where

it whistles all the time.

Q. When did you first talk to the man about this,

Mrs. Clark? \

A. Well, he was sent to our place.

Q. Who sent him up, Willie? '

A. No, not Willie; some head man of the company

sent him up with an introduction to Mr. Clark.

Q. That is the man sitting back there, isn't he (in-

dicating)? A. I can't see him from here.
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Mr. BUNX.—You say he had an introduction to ^Ir.

Clark?

A. Well, to find ont what he conld find out.

Q. That was before :\rr. Clark died?

A. Yes; before Mr. Clark was dead.

Mr. GRAY.—Now, Mrs. Clark, I want you to be sure

of one more thing. You are sure that that train whis-

tled before it got into the Frisco platform?

A. Yes, sir; it whistled while I was standing on the

porch,

Q. Right in front of your house just as it was com-

ing into Frisco?

A. Yes, sir; just as it was coming into Frisco.

Q. How manJ blasts did they blow, then?

A. I heard the whistle; I didn't say how many blasts

they blew then. '

Recess until 2 o'clock P. M.

Court reassembled at 2 o'clock P. M.

The examination of Mrs. JOSIE CLARK resumed as

follows:

' Redirect Examination. i

(By Mr. BUXX.)

Q. Mrs. Clark, tell the jury when was the first time

that you eyer saw me or told the facts of your testimony

in this case?

A. Mr. Featherstone gaye me an introduction to

Mr. Bunn.

Q. When? !
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A. Down at the hotel. Tliat is the fii'st time I ever

saw you, down at the ^loscow hotel.

Q. After 3'ou arrived here?

A. After I arrived here. I never saw you before.

Reeross-examination.

(By Mr. GRAY.)

Q. Do you know Mr. Swan? A. Yes, sir.

Q When did you see him and talk to him about it?

A I couldn't tell you the date.

Q. Quite a long time ago?

A. I met him coming off of the train up to Frisco

when he came here the first time.

Q. It was quite a long time ago?

A. Yes, quite a long time ago; he came up to see

Mr. Clark.

Q. What is he—a detective of the Northern Pacific?

A. I couldn't tell you what he is.

Excused.

Mrs. HANNAH FELZ, sworn on behalf of defend-

ant, testified as follows:

Direct Examination.

(By Mr. BUNN.)

Q. Where is your home, Mrs. Felz?

A. Hannah Felz.

Q Where is your home, Mrs. Felz?

A. My home is at the Frisco.

Q. The Frisco mine in Canyon Creek?
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A. On Canvon Creek.

Q. How long- have you lived up there?

A! I have lived up there or six years. I have been

away for two years.

Q. And is your husband living; there?

A. My husband is dead; I am a widow.

Q. How near to the Northern Pacific tracki do you

live?

A. I live, I should judge, from 400^—Oh, you mean

to my house?

Q. To the Northern Pacific track, how near?

A. Fifteen feet, I judge.

Q. Just east of the Frisco platform? Just up the

hill? A. No.
'

Q. Up the canyon? A. Yes, up the creek.

Q. Up the creek from the Frisco platform?

A Yes, sir.

Q. Were you living at that place on the 4th of Feb-

ruary, a year ago? A. Yes, sir.

Q. What was your business or occupation, if any, at

that time? A I haven't any.

Q. I will show you a photograph, Mrs. Felz. Will

you please look at that and examine it. Exhibit "D."

A. That is my home (indicating).

Q. Do you recognize that photograph?

A. Yes, sir.

Q. Will you point out your home, if it appears in that

photograph, to the jury?
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A. This is my home (indicating).

Q. The big white house? A. Yes, sir.

Q. I call your attention to a house in front of which

a cross has been placed upon the track. Is that in front

of your house or somebody else's house?

A. That is in front of somebody else's house.

Q. Whose house is that, do you know?

A. That belongs to the Helena and Frisco Mining

Company. i

j

Q. Were you at home on the night of February 4th

a year ago? A. I was.

Q. What were you doing, anything particular during

the eyening? A. I was reading a book.

Q. And how late did you sit up that night?

A. Until I heard the train puffing along the track;

then I went right to bed.

Q. Do you remember about what time it was or not?

A. I don't, because I hayen't taken any particular

notice of the time. I thought it was time to go to bed

when the special came up.

Q. When the special came up you said you thought

it was time? A. Yes, sir.

Q. Were you in bed when the special came up?

A. I retired at that time, yos, sir.

Q. And were reading?

A. No, I wasn't reading.

Q. Oh, I thought you said you were readiuir?

A. Well. I was reading before that.
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Q. What was the first that you lieard of the special

that came up that night?

A. The whistle and the rumbling noise.

Q. And did you see the train?

A. No, sir; I didn't see the train.

Q. Did you hear the train pass your house?

A. I did.

Q. How long before that was it that you heard the

rumbling noise?

A. Well, I should judge—I couldn't conscientiously

say, but from four to five minutes.

Q. About where do you think the train was, in your

judgment, at that time when you first heard the rum-

bling? A, Well, down at Gem.

Q. About how far is that east of your place or down

the creek from your place?

A. Well, I don't known whether it is—it couldn't

be more than an eighth or something of a mile.

Q. You say you heard the rumbling of the train.

What did you hear exactly', what sort of a noise was it?

A. Well, I don't know that I could exactly describe

it. It makes an odd, rumbling noise. You can always

hear it.

Q. Did you hear any whistle blown from that engine

that night? A. I did.

Q. What was the first whistle that you heard?

A. I don't know whether it was about Frisco or
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about Gem; I can't say wliicli it was but I heard the

whistle.

Q. You heard the whistle? A. Yes, sir.

Q. Before it got up to your place?

A. I heard a whistle.

Q. How do you know whether the train stopped at

Frisco or not, the Frisco platform? Do you know

whether it stopped there or not?

A. Why certainly I did; I heard it.

Q. How do you know that it stopped there?

A. Well, we can always tell when the rumbling noise

ceases.

Q. Then what was the next that you heard, Mr.

Felz?

A. I heard it in front of my house.

Q. Do you know whether you heard any whistle as

the train started from the Frisco platform, or don't you

know? A. I don't know.

Q. Now, coming up to the time the train passed your

house, what did you hear the train do at that time, if

anything?

A. Well, it made a noise, whistled '^toot"; I don't

know what you would —
Q. You heard it make a noise, a whistle did you?

A. Yes, sir.

(}. Where was that whistle with reference to your

house? A. Right in front of my house.

Q. And what sort of a whistle was that that the

train made light in front of your house?
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A. One sharp whistle and I don't know whether it

was two or three short ones; I don't know exactly; I

don't understand railroading enough but I know it

whistled; I am sure of it. '

Q. You are sure of that, are you? A. Yes, sir.

Q. What makes you so sure that you heard that

train whistle in front of your house?

A. Why I heard it, that is why I am sure.

Q. Mrs. Felz, did you ever have occasion to measure

the distance between the fence in front of your house

and the railroad track? A. I have, yes, sir.

Q. What was that occasion?

A. Because I have to pay the Northern Pacific Com-

pany ground rent and that is why I am so sure.

Q. You are partly on their ground? A. Yes, sir.

Q. And you measured it to find out how much?

A. Yes, sir.

Q. Now, when was that measurement?

A. It was measured last August, because one of the

men helped me to measure it; because I have a notion

to move my fence out of their way and move it in a

little further because I didn't —

'

Q. Were you present during the time it was meas-

ured? A. I was most certainly.

Q. How far from the track is tliat fence or was it at

that time?

A. How far? That is nearly seven and half feet.

Q. Seven and a half feet? A. Yes, sir.
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Q. Does your fence come as near to the track as any

of the other fences along there?

A. Will you kindly show me? Then I can tell better.

Q. (Handing photograph to witness.) I thought

perhaps you knew without looking at the photograph.

A. The}' are exactly of an even measurement, the

both fences.

Q. Even measurement. Mrs. Felz, who lived in that

house with you, anybody?

A. Mr. Acord. He is now at Virginia, back east.

Q. Do you bear this particular night in mind accur-

ately as to the conditions which prevailed at that time?

A. Certainly I do. •

Q. What were the conditions in front of your house

and between your house and the track on the plank

walks, if there were any, as to whether or not they were

covered with snow?'

A. My sidewalk is always swept off and the snow is

never left to lay on it, because I am always at home and

do it. What the other was I can't say.

Q. What sort of a night was it, say at midnight that

night, and from there on to the next morning as to

whether or not it was frosty and the snow was frozen

and the water frozen or slushy and soft?

A. It was neither slushy nor was it soft because it

was frozen on the sidewalks.

Q. It was frozen on the sidewalks?

A. Yes, sir; I am positive of that.
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Q. What was the first Mrs. Felz that you ever heard

of this accident?

A. Well, when they brought the man into my house.

That is the first I know of the accident.

Q, They brought Mr. Jones to your house did they?

A. Yes, sir. >

Q. When was that, in the night, right after the ac-

cident? A. Yes, sir. .

Q. Who brought him there, please?

A. Mr. Osgood, Mr. Oook, Mr. Wetzel, Mr. Hubbell,

Mr. Hindman, and the rest I don't know. Mr. Cronin

and Mr. Haney was along with the crowd.

Q. Mrs. Phelps did you notice w^hat Mr. Jones had on

his feet as to shoes, slippers or otherwise?

A. He had nothing on his feet in my house but a pair

of socks.

Q. When he was first brought into your house did

he have anything on? <

A. He had nothing on his feet; nothing.

Q. By way of shoes? A. Nothing on his feet.

Q. Any stockings or socks?

A. He had on a pair of cotton blue and white socks

and I asked of the gentlemen what the man was doing

out in cotton socks that time of night.

Q. Well, never mind that part of it?

A. Yes, sir.

Q. You say that he had no shoes or slippers on but

had merely a pair of cotton socks. I will ask you if you
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ever saw any shoes or slippers about the place, and if

so when? A. I did.

Q. Tell the jnry about it, please.

A. I liad one of the slippers left, I picked up outside

of my fence, and it was hun^ there for two months

ornamenting the fence—a common ordinary carpet

slipper.

(^ Was that slipper ever there before this night?

A. No, it never Was there before.

Q. Where did you find that slipper, where did you

first see that slipper? A. Laying side by my fence.

Q. When did you find it?

A. I found it the next morning when I was sweeping

off tlie snow and I picked it up and hanged it on the

fence.

Q. Hanged it on the fence? A. Yes, sir.

Q. Mrs. Felz, will you please describe that slipper to

these gentlemen? A. Yes, sir.

Q. Do so.

.A A common, ordinary slipper like you would buy

in any drygoods store; that is what it was, with a little

bit of heel sewed up like any common slipper.

i}. Was there any sole on this slipper, bottom part,

sole? A. Well, a very thin sole.

Q. What was it made of—was it a half sole like a

shoe? .

A. No, a common, ordinary carpet slipper, soled.

Q. What was the top of the slipper made of?

A. Out of carpet.



vs. TTarvji S. J<mes. 351

(Testimony of Mrs. Haniiali Felz.)

Q. Uow thick was the bottom or sole of the slipper,

about how thick?

A. May I use my fiu<^er to point out?

Q. If you please. Show on the end of this pencil.

Kindly show the jury.

(Witness indicates on the end of the pencil.)

Q. Now, Mrs. Felz, is it not too embarrassing will

you be kind enough just to show the jury on your foot

where the slippers—how high they came; take your

finger or your pencil.

(Witness does so.) •

Q. Show again on the top how high they came.

(Witness does so.)

Q. Mrs. Felz, how are you so certain that you heard

that whistle? I asked you that once but I had no re-

sponse except that you knew that it blew. Is there any

reason why you know that that whistle blew in front of

your house that night? Why you should remember it

any more than any other whistle?

A. On account of the accident.

Q. How long did Mr. Jones remain in your house?

A. W^hy from fifteen to twenty minutes ; no longer.

Q. Mr. Osgood was with him? A. Yes, sir.

Q. And Mr. Hindman? A. Yes, sir.

Q. Mr. Cook? A. Yes, sir.

Q. Mr. Wetzel? A. Yes, sir.

Q. Did you see any bottles there that night in the

room? A. No, sir. •
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Q. When Mr. Jones was taken out, who took him

out?

A. There was four men took him out, Mr. Cook and

^[r.Hindman and I don't know the other two; I couldn't

—I know definitely thej took hold of him.

Q. Will YOU tell the jury in a word the circumstances

and things that happened there in the room while Mr.

Jones was there, regarding the opening of windows, and

the way the whole thing occurred and what was done?

Just in a word.

A. They laid him down in front of my range, that is,

the range in the kitchen, and they laid him down on the

oil cloth and he was asked how he felt. He just said

to the man to kindlv rub his leg and that is all I know.

And I said, "Why we will have to get him away from

here as soon as we can." So that is all I can say.

Q. And he stayed there perhaps fifteen or twenty

minutes? .'
!

A. Then the other man went and got the car.

Q. Then what did you do?

A. Well, I went and —
Mr. GRAY.—That is immaterial. >

The COURT.—I don't see how that is necessary.

Mr. GRAY.—After he left I don't see how it is ma-

terial what she did.

Mr. BUXN.—It might become very material, your

Honor.
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The COURT.—If you say it is material we will have

it. If you say it is material we will listen to it.

Mr. BUNN.—What I have in mind is material. What

the witness will say I don't know.

The COURT.—Proceed.

Mr. BUNN.—State what yon did immediately then

upon their leaving?

A. Somebody went and brought the car and I went

to get bedclothes and fix the man as comfortably as I

could and that is all.

Q. Anything with reference to the windows or

doors?

A. Well, there was somebody must have been drink-

ing considerable because I had to air the house to get

rid of the bad odor. I don't know how ft was,

Ctoss-examination.

(By Mr. FORNEY.)

Q. How long, Mrs. Felz, did you say you had been

living there?

A. I have lived there for six years and been absent

for two. ;

Q. Been living in the same house?

A. Yes, sir, that is my own home.

Q. How long have you been paying the Northern

Pacific rent? '

A. I have paid the Northern Pacific rent ever since

I lived there. •
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Q. You have been a renter then of the Northern

Pacific have you practically? A. A what?

Q. A renter. A. A renter?

Q. A renter?

A. No, I don't consider that a renter.

Q. On how much of their ground did you pay them

rent? A. On a foot and a half, say.

Q. On a foot and a half? A. fYes, sir.

Q. And how far from is your house, did you state,

from the track of the Northern Pacific?

A. Fifteen feet.

Q. And of that fifteen feet a foot and a half belongs

to them and you have paid them rent each year?

A. Yes, sir. •

Q. You say that on this particular occasion you were

reading that evening, Mrs. Felz?

A. I was, sir.

Q. Do you remember, the evening before? This was

the night of the 4th, wasn't it?

A. Yes, sir.

Q. Did you sit up the evening of the 3d?

A. No.

Q. Did you hear the railroad pass the evening of the

3d? A. No.
^Jif "''/ iHiIt .lia ,=r^Y :M

\

Q. Did you hear them on the night of the 2d?

'Q. Did you hear them on the 1st?

A. No; I don't know.

Q. Did you hear them on the last day of January^
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the night of the last day? Did you hear them pass that

evening? A. No, sir.

Q. Did you hear them on the night before the last

day of January?

Mr. BUNN.—^I think the witness ought to be told at

least what day of the w'.eek it was.

The OOURT.—I don't think it is very material.

Mr. FORNEiY.—You say this w^as the night of tha

4th. Did you hear them on the night of the 5th?

A. I did not.

Q. Did you hear them on the evening of the 6th?

A. Occasionally I heard them; yes.

Q. You occasionally heard them? A. Yes.

Q. No occasion to hear them?

A. Occasionally I heard them; yes.

Q. Do you know whether you heard them on the

6th or 7th? A. I don't.

Q. You only remember of hearing them this even-

ing?

A. No, I have heard them often; I don't remember

dates.

Q. Did you. hear the vibration of the cars, did they

jar your house as they passed by?l

A. They do, yes, sir. ' :'r^ '"Kr::

Q. It was at that time that you heard the whistle,

wasn't it?

A. That I heard the vibration?
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Q. Yles; was that about the time you heard the

whistle? A. Very apt to, yes.

Q. I think you stated that this right house (indicat-

ing) was your residence? A. That is mine.

Q. ^Yhen you heard the whistle on that occasion the

cars, you say, were in front of your building, were they?

A. That is ray building (indicating) and that is my

front in there (indicating.)

Q. Out here?

A. Eight there (indicating); that is my front.

Q. Away out here?

A. No, sir, right there (indicating).

Q. That is yours? A. That is mine.

Q. That is where you heard the w^histle when they

passed by there?

A. Yes, that is where I heard them whistle righc

there.

Q. Did you hear the vibration of the cars at the time

you heard the whistle? A. Certainly.

Q. You are positive about that?

A. I am positive about that.

Q. That w'hen you heard the whistle you felt the

vibration of the cars? A. Y^es, sir.

Q. And that is right in front of your building?

A. That is in front of my building.

Q. Will you kindly just put an "F" right in front of

your house?

A. (Marking photograph.) There.

Q. That white is the platform running out?
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A. That is luy sidewalk; yes, sir.

Q. Are you acquainted witli Mr. Swan, one of the

detectives of tlie Northern Pacific? A. No, sir.

Q. To whom did you first tell that you heard the cars

in passing your house? A. To whom?

Q. Yes. Are you acquainted with Mr. Swan?

A. Yes, I know him.

Q. Did you tell him about hearing the w^ihistle?

A. Did I tell him?

Q. Yes.

A. Certainly, yes, sir.

Q. Did you tell another gentleman who was a de-

tective of the Northern Pacific? A. No, sir.

Q. When did you tell Mr. Swan that fact?

A. It has not been a month ago.

Q. About a month ago. Did he come around to visit

you? A. No, sir.

Q. Where did you see him?

A. In a friend's house.

Q. Whereabouts, in what place?

A. In Wallace.

Eedirect Examination.

(By Mr. BUNN.)

Q. Mrs. Felz, what is your nationality?

A. I am German.

Q. Where were you born?

A. I was born in Hamburg, Germany.

Q. I will call your attention to a point in; front of
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your house, between your house and the railroad track

and between your fence and the railroad track. State

what is the fact as to whether or not you ever stood in

there between the fence and the railroad track?

A. Quite frequent.

Q. At what times?

A. At all times. There is quite a lot of room to pass

in and out there.
. jnoax; miii ii-

Q. Did you ever stand there when a train was go-

ing by? A. Often.

Q. You have, eh? A. Yes, sir.

Q. I call your attention to the property just next to

yours (handing witness photogTaph). State whether

or not you could stand in there as a train was passing.

A. Certainly you, can.

Q. I call your attention to the place where there is an

old board put up against the fence and ask you what

is the fact as to whether or not you could stand between

that fence and the tracks? A. Easy.
I'ff (fi

Q. Easy? A. Yes, sir.

Q. When the trains are going by you mean?

A. Yes, sir.

Q. Mrs. Felz, about this foot and a hal'f of' Northern

Pacific ground: is that in front of your house or behind

it? A. In front of it.

iQ. That is the piece nearest to the railroad track

is it? A. Yes, sir.
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Q. Does that ground belong- to the Northern Pacific?

Do you rent that from them?

A. I rent that from them, sir.

Excused.

O. W. O'SOOOD, sworn on behalf of defendant, testi-

fied as follows:

Direct Examination.

(By Mr. BU^S^N.)

Q. Mr. Osgood, what are your initials and name?

A. O. W. Osgood.

Q. How old are you, Mr. Osgood?

A. Forty-five years old.

Q. What is your business?

A. I am a machinist and engineer.

Q. Where are you employed?

A. I am employed in the Treadwell Gold Mine in

Alaska.

Q. The Tteadwell Gold Mine in Alaska?

A. Yes, sir.

Q. Douglas Island? A. Yes, sii'.

Q. How long have you been in the mining business?

A. About twenty-five years.

Q. How long have you been in Alaska.

A. Pretty near seven months.

Q. Where did you live prior to that time?

A. I lived in the Ooeur d'Alenes.
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Q. Did you ever live in what is known as Canyon

Creek?

Ai. Yes, sir.

Q. At what point please?

A. I lived part of the time in Black Bear, part of the

time in Gem, and part of the time in Frisco.

Q. Where did you live and what were you doing on

the 4th of February a year ago?

A. I was working at the Standard mine.

Q. In what capacity?

A, I was working there as a mucker.

Q. Were you ever an officer or court officer in the

Canyon? A. Yes, sir.

Q. What position? A. Justice of the Peace.

Q. At what point?

A. I was Justice of the Peace at Gem.

Q. In what precinct? A. Gem precinct.

Q. Were you Justice of the Peace at the time I speak

of? A. Yes, sir.

Q. How near to the Frisco boarding-house platform

did you live at that time. Judge?

A. About 400 feet.

Q. In what direction? A. North.

<>. What do you call north uu that map?

A. No, I was living east; I was living up the Canyon.

(J. Will you point out about where on the map you

liv(Ml at that time, Judge, if you can?

A. I was living about in here (indicating).
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Q. Do you remember what yon were doing on that

particular night? A. Yes, sir.

Q^ What?

A. Well, I was in bed and asleep up to about twelve

o'clock. I

Q. And then w^hat occurred?

A. I was called by a couple of boys about twelve or

a little after and they told me that there had been a —
Q. Do you know who the boys were, Mr. Osgood?

A. One of them was Mr. Oronin's boy, and the other

one—I don't know w^ho the other boy was.

Q. Go ahead.

A. And they told me that there had been a man run

over on the track between there and Black Bear.

Q. What, then, did you do, if anything?

A. Well, I got up and dressed and they had a lantern

witfi them and they showed me up to w^here the man

was lying on the track and about that time the train

wias coming down around that rocky point?

Q. From above? A. Yes, sir.

Q. Will you go ahead and tell whether you saw this

man and if so what occurred?

A. I saw the man lying there.

Q. Where?

A. Well, on the left-hand side of the track; prob-

ably ten or fifteen feet from the track.

Q. Whereabouts with reference to the point where

the road comef^ down to the track? Eight next to the

rockcut?
;
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A. About iu there (indicating-), jxnoi i;ov oCI

Q. Explain wliere that is. - •

A. Well, that liesi a little east of what is known as

Mr. Hubbell's house.

Q. And which direction from the track?

A. On the north side of the track; it was on the

north side of the track.

— Q. And where ivith reference to that road or wagon

road?

A. It was in about the middle of the wagon road.

It may hare been a little north of the middle of the

wagon road.

Q. Did you look at the man? A. Yes, sir.

Q. Oould you see who it was?

A. Well, it was rather dark in there.

Q. It was dark? A. Yes, sir.

Q. What means did you take to find out who it was?

A. We struck a match.

Q. In his face? A. Yes, sir.

Q. How close were you to him at that time?

A. Oh, we was bending right oyer him; probably

within—Oh, probably within a foot or twenty Inches.

Q. Did you know IVIr, Jones prior to that time?

A. Yes, sir.

Q. Uow well?

A. Well, I have known him well enough to speak to

him every day.

Q. Did you know him well enough to recognize him

when 3*ou saw him? A. Yes, sir.
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Q. Two feet away? A. Yes, sir.

Q. Just tell the jury iu a word what you found.

A. Well, we found him lying there on his—his head

was resting on his left arm and when we first went up

to him he seemed to be insensible, and we waited there

a few; minutes and he came to consciousness and I asked

him his name. lie said his name was Jones, and he

asked me if my name wasn't Osgood and I told him yes.

Be told me to rub his foot. And so I suggested to

those that were standing there that we had better get

him under cover. I went into Mrs. Felz' house and

woke her up and so we took him down there and Mr.

Sweisgood went for the car.

Q. In the meantime did you look to see what he had

with him, on his clothes or in his pocket?

A. Not at that time; no.

Q. Did you know whether he was seriously injured

or not?

A. Well, I presumed by what he said that his leg

was injured.

Q. I didn't know how badly his leg was injured.

Q. What did you find on his person, if anything?

A. Well, when we loaded him on the car why he had

something in his pocket that felt like broken glass, I

presume. '

Q. Broken glass? A. Yes, sir.

Q. Did you see that? A. Xo, sir; I didn't.

Q. Feel it? A. Yes, sir.
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Q. Did you ever see bim again after that?

A. Yes, sir.

Q. When?

A. I saw him at Providence Hospital.

Q. Where? A. In the city of Wallace.

Q. And when was that?

A. Oh, probably a week or ten days; it might have

been two weeks afterward.

Q. Were you talking with him at that time?

A. Yes, sir.

Q. Was he then rational? A. Yes, sir.

Q. Conscious? A. Yes, sir.

Q. I will ask you whether or not at that time he

stated to you that he heard the train but didn't get out

of the way, or something?

A. I asked him if he had any idea how he got hurt,

and he told me that he heard the train coming and he

stepped to one side and something hit him, but he didn't

know what it was.

Q. You are familiar with the trains running up and

down that canyon, I presume? A. Yes, sir.

Q. Having lived there for that period?

A. Yes, sir.

Q. Take one of those upbound trains heavily laden,

two or three coaches and an engine; what, if any, noise

do they make coming up the hill?

A. Well, they generally shook the whole country be-

cause the country in there was more or less of made
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ground and it was a ])rt'tty lieavy grade and very heavy

engines.

Q. About how far on a reasonably quiet night, about

how far do you think you could hear them up the draw

there? A. Oh, you could hear it a thousand feet.

Cross-examination.

(By Mr. GRAY.)

Q. Where have you been working?

A. I have been working at the Treadwell Gold Mines.

Q. Who procured you to come and be a witness at

this trial? A. Who secured me?

Q. Yes. A. The Northern Pacific Company.

Q. Just state to the jury what they paid you for com-

ing. A. They haven't paid me anything at all.

Q. What are they going to pay you, what is your

arrangement with them?

A. My expenses and

—

Q. And what else?

A. And my transportation.

Q. Your expenses and your transportation?

A. Yes, sir.

Q. Do you swear to the jury that that is all you are

to receive for coming here and testifying in this case?

A. All that I know^ of.

Q. Have you had any promises of anything further?

A. No, sir.

Q. Haven't you been promised that you would be

paid for coming here?
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A. I have been promised that I would be paid my ex-

penses and my transportation.

Q. But yon get nothing for the time that yon are off

from work? A. No, sir.

Q. Yon are not a rich man, Mr. Osgood?

A. No, sir.

Q. You could afford to leave your work and come for

your expenses and testify here?

A. My family is living in Spokane.

Q. As a matter of fact, they are going to pay you

for coming, aren't they, pay you for your time?

Mr. BUNN.—We admit that we will.

Mr. GRAY.—Well, he just denied it a moment ago.

Mr. BUNN.—We are not asking people to come for

their expenses. He means we are not going to pay him

extra time. He don't mean we are not going to pay him

witness fees.

Mr. GRAY.—The jury knows what he testified to.

Q. When was the first time that you knew that this

was Harry Jones that was injured, when you asked him

his name there?

A. When we found him lying there in the road.

Q. When you asked him his name?

A. Yes, sir,

Q. You swear that positively? A. Yes, sir.

Q. So that then you say you struck the match?

A. No, sir, afterwards.
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Q. After jou struck the match? A. Yes, sir.

Q. And it was from the fact that he told you his

name was Jones that you knew who it was?

A. Yes, sir.

Redirect Examination.

(By Mr. BUNN.)

Q. I want to ask one more question that should

have been asked on direct that Mr. Babb called my at-

tention to. Look at this pliotograpli, Mr, Osgood; just

look at the photograph Exhibit "B." Do you recognize

that picture? A. Yes, sir.

Q. As being the locality at which the man was

struck—or found rather? A. Yes, sir.

Q. Did you notice what was on the ground at about

the place where you found Mr. Jones?

A. A very light snow.

Q. What marks, if any?

A. Well, we saw about from the corner of this fence

here (indicating)

—

Q. Which fence?

A. The corner of Mrs. Felz' fence and I should think

in a direct line behind that post (indicating) a mark that

was made; on the inside of the rail—oh, probably eight

or ten inches, that extended along 52 paces from here

(indicating) over to there (indicating), and Vv'here we

found the body lying it made an almost right angle turn

right out.
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Q. Now, where on this pictnre did that line or marki

commence?

A. The mark commenced about near the corner of

that fence and about behind that pole.

Q. Behind that telegraph pole as near as you can

tell?

A, Yes, from the line of vision over here.

Q. Did that mark, or any mark, extend away up in

front of this house where these crosses are made?

A. No, sir.

Mr. BABB.—Which corner is that, the southeast cor-

ner?

Mr. BUNN.—Which corner of the yard is it?

A. I mean down in the lower corner here (indicat-

ing); on the lower part of her fence.

Q. The southerly and easterly corner?

A. Easterly, southeast corner.

Excused.

R. P. WETZEL, sworn on behalf of defendant, testi-

fied as follows:

Direct Examination.

(By Mr. BUNN.)

Q. You may state your name to the jury, please, Mr.

Wetzel. A. R. P. Wetzel.

Q. Where do you live? A. Black Bear, Idaho.

il. How long have you lived up at Black Bear?
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A. About four jiiid a, half ^^ears.

Q. What is your business there?

A. Saloon-keeper.

Q. How long have you been^ in the saloon business?

A. I haven't been in the saloon business myself but

a month, but I was tending bar at the time of the acci-

dent, i

Q. How long did you live up there at Black Bear?

A. I have lived there all the time I have been in the

Coeur d'Alenes, four and a- half years.

Q. Lived in the canj^on about four and a half years?

A. In Black Bear, yes, sir.

Q. Pretty familiar with the situation and locality?

A. Yes, sir.
'

Q. Do you know Mr. Jones, the plaintiff?

A. Yes, sir. '

Q. How long have you known ^Ir. Jones?

A. Well, I wasn't very w^ell acquainted with Mr.

Jones until about a month before the accident.

Q. How well did you know him at the time of the

accident?

A. Well, I knew him when I would see him, is all.

Q. How often did jom see him and where and under

what circumstances.

A. Well, he would come into the saloon once in a

while. That is about the only time I w^ould see him.

Q. You got acquainted with him personally so that

you would recognize him?
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A. Kot exactly acquainted with liim either.

Q. What, if anything-, did you know about this acci-

dent?

A. Well, the first I knew of the accident was when

Mr. Oonin and another young fellow, I don't remember

his name, came up to the saloon and told me that there

was a man knocked off the track down at the Frisco;

and it was about locking up time and I Icxked up the

saloon and went down; and when I got down there he

was lying in the road next to the railroad track, and

some one said that we ought to get some blankets and

quilts to wrap him up in to take him somewhere. I

told them I would go back up to where I was rooming

and see if I couldn't get something to wrap him up in.

And I went back up and while I was gone they had

taken him into this house. During this time some of

the boys went after the car and when I got back the

ear was there and I helped put Mr, Jones on the car

and helped to take him to Providence Hospital in Wal-

lace.

Q. Did you see him wlien you got there to where he

laid first? Did you look at him? A. Yes, sir.

Q. When was the next time that you saw him?

A. The next time I saw him was when they were

taking him out and putting him on the car.

Q. Did you go down to the liospital with Mr. Jones?

A. Yes, sir.

Q. On the car? A. Yes, sir.
;
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Q. What liosi)ital did you ^o to and where?

A. To rrovidence Hospital in Wallace.

Q. You went np to the hospital with him and then

how long* did yoii stay with him there?

A. Well, we stayed qnite a while.

Q. Who was with you first, Mr. Wetzel?

A. When we went down on the car?

Q. Yes; when you got to the hospital; you, Mr. Jones

and who else? A. Mr. Cook and Mr. Hindman.

Q. W^ho is Mr. Cook?

A. He was a miner there in Black Bear.

Q. Who was Mr. Hindman?

A. He was working outside at the Standard mine.

Q. Do you know w^here he is now?

A. I couldn't tell you. I have heard he is in Cali-

fornia.

Q. Well, go ahead and tell what you did there and

how long- you stayed.

A. Well, we took him up iu the hospital and of

course w^e expected to fiud a doctor there, expected

Doc. Stone, but there was no doctor there and we tele-

phoned to him to his residence.

Q. To whom?

A. To Stone, Dr. Stone; and we got no answer and

we waited until over an hour for this doctor and finally

Mr. Cook and I went down to see what w^e could do,

to go down to central offlce in town, and there we called

up Dr. Stone, and he said he had been out quite a num-
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ber of nights and he coiikln't come up. So then we got

Dr. Lehman and then it was almost another hour before

they were ready to set the limb.

Q. Go ahead and tell what you did.

A. And we stayed there, the three of us, Mr. Cook,

Mr. Hindman and myself, until the limb was set and

Mr. Jones was put into a room.

Q. Until what time? Giye us an idea about the

hour.

A. About four o'clock in the morning or something

like that.

Q. Then did you leaye? A. Yes, sir.

Q. Did you haye any talk with Mr. Jones during that

time? A. Yes, sir.

Q. When was that?

A. It was just before the limb was set in the hos-

pital.

Q. After 3'ou had got there to the hospital that

morning, was it? A. He

—

Q. Wait a minute. Don't tell what he said. Just

answer the question. AVas it after you got to the hos-

pital that morning? A. Yes, sir.

Q. I will ask you if at that time he said to you in

the presence of yourself, Mr. Cook and Mr. Hindman,

that he w^as Ayalking up the track and heard the train

coming and got off the track and out of the way of the

train and then slipped back, or staggered back and was

hit by it? A. That is what he told me.
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Mr. FORNEY.—Wait a miuiite. We object to that.

The proper foundation has not been laid.

Mr. BUNN.—I don't think it is necessary to lay any

foundation at all, Mr. Forney, but I did ask it purposely

to warn the plaintiff.

The COURT.—Did you ask this of the plaintiff?

Mr. BUNN.—I did, but I don't consider it necessary.

Mr. FORNEY.—We don't remember that you put

that question to the plaintiff.

Mr. BUNN.—I did put it to the plaintiff.

j\Ir. GRAY.—The name of the witness and where and

when?

Mr. BUNN.—The name of the witness and when and

Where. It is not necessary to put it to a, party to the

action, but I did do that.

The COURT.—I suppose you would have to ask him

that. The question as you ask it here would be a. lead-

ing' question except it be put in order to impeach the

witness.

Mr. BUNN.—I understand that would be the proper

form for an impeachimg ques-tiou, whether he said that

or that substantially.

The COURT.—If you asked the plaintiff that it is all

right. I don't remember that you asked the plaintiff.
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Mr. BUXX.—I did, and if tliere is any question about

it, I will leave it to the record.

The CO.URT.—No, it is not necessary.

Mr. BUXX.—But I took particular pains to ask the

witness where he said that. What is your answer?

A. He did tell me.

Mr. FORXEY.—Let the reporter read the question

and answer.

(Question and answer read.)

Mr. BUXX.—Mr. Wetzel, did you hear that train that

night, this particular train, at all? A. Yes-, sir.

Q. When did you hear it?

A. When it came by.

Q. Going up or down? A, Going up.

Q. Where were you then, sir?

A. I was in the saloon.

Q. Where, at Black Bear?

A. Black Bear saloon.

Q. How far from the track?

A. About twelve feet.

Q. What did you hear of the train? What was it

you heard?

A. Well, the exhaust and the noise of the train run-

ning.

Q. The exhaust? A. The exhaust of the engine.

Q. How far could you hear it that night?

A. Oh, I couldn't say.



vs. Tfarrif S!, Jones. 375

(Testimony of K. T. Wetzel.)

Q. What, if anytliing, did you find on Mr. Jones in

Lis clotliing or on him at the hospital?

A. Well, they had to cut the clothes off of him and

in his clothes when thev were throwino; them around

we found two broken flasks in his pockets.

Q. You didn't examine him up at Mrs. Felz or up

around there to see what he had, did you?

A. No, sir.

Q. But this was done at the hospital?

A. Yes, sir.

.

Cross-examination.

(By Mr. GRAY.)

Q. ]Mr. Wetzel, what was Mr. Jones' condition when

you first saw him? Was he in the least under the in-

fluence of liquor?

A. I couldn't say as to that,

Q. Could you say that he wasn't?

A. I couldn't say either; I don't believe.

Mr. BUNN.—I don't think that is proper cross-exam-

ination. We haven't examined him about that?

Mr. GRAY.—Yon are trying to bring in that he had

something. Do you recognize that signature (showing

paper to witness)?

A. Yes, sir.

Q. Whose is it? A. Mine.

Q. Is that your affidavit? Look it through and see

if you swore to those facts? (Hands paper to witness.)

A. Yes, that is mine.
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Q. When was this affidavit made? Just state when

it was made? A. The 19th day of April, 1904.

Q. About two months after the accident. And

when you stated that he was —

Mr. BUXX.—Just a moment. I would like to exam-

ine this before you examine him.

Mr. GRAY.—All right. He has admitted that it is

his affidavit. I am uot introducing that in evidence. I

will question him and then you may examine it.

Mr. BUXX.—I liave a right to examine it. It has

been shown to the witness.

Mr. GRAY.—I have a right to examine the witness

and to inquire coueerning this paper. Then if I offer it

in evidence I will turn it over to them to examine it

Just let me have this please. I ask your Honor's ruling.

The COURT.—They have a right to look at the paper,

Mr. Gray, with a view of seeing whether—you examined

him concerning the contents of the paper.

Mr. GRAY.—If I asked the witness anything —

The COURT.—I am speaking, Mr. Gray, of their right.

I think tliey have a right.

;Mr, GRAY.—I have no objection to their seeing it

you know.

^fr. BUXX.—Apparently not. <

^\v. (tRAY.—Anything that is in there, they can have

all the satisfaction they can get out of it.
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The OOUIiT.—One moment, gentlemen. We will not

have so nnuh eontroversy about this paper. That will

be pro])ei' when yon get to the argument perhaps. We
will not discuss it now.

Mr. GRAY.—In the meantime I will ask him two or

three other questions while they are studying it. Q.

W^hat are you receiving for coming down here, Mr. Wet-

zel? A. Nothing only my expenses.

Q. That is all?

A. That is all that is promised me.

Q. W^hat else were you to receive for coming?

A. I suppose witness fees.

Q. Is that all? A. That is all.

Q. Didn't you state to me night before last in the

Moscow hotel in this city that you w^ere to receive ten

dollars a day for coming?

A. No, sir, I didn't say that I was to receive it.

Q. That that is what it would cost to get you down

here?

A. No, sir. I was telling you that my time ought to

be worth ten dollars a day, but that never cost me any-

thing.

Q. It is pretty generally understood between you

that that is what you are to get, isn't it?

A. No, sir.

Q. When you state in here that when you first saw

Jones after the accident "said Jones was sober and not

in the least under the influence of liquor"

—
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Mr. BUNN.—I object to the question. He is reading

from the affidavit. It is not admissible and it lias not

been offered in evidence. It is not admissible in evi-

dence to commence with. It has no bearing upon any

examination that has been entered into. I suggest that

it be submitted to the Court.

The COUKT.—It is a question Avhether he is contra-

dicting himself.

Mr. BUXN.—He is reading from the affidavit, if your

Honor please.

The COURT.—That may be true, but the affidavit

might be read. This witness has testified here some-

thing about the condition of the plaintiff as to his

sobriety. That is a statement concerning that and you

may examine the witness concerning his prior state-

ment whether it be true or otherwise. There is no

question about his right to examine the witness as to

his prior statement concerning the matter that he has

testified to here. He has testified here to something as

to the condition of the plaintiff, as to his sobriety.

Mr. BABB.—He said he didn't know whether he was

drunk or not drunk.

The COURT.—He has made a prior statement with

reference to that.

3Ir. BABB.—That is nothing that contradicts it.

The COURT.—He may examine him with reference

to his prior statement.
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Mr. GRAY.—Very well, I will ask yon if when yon

swore to tliat on tlie lOtli of April, 1904—the affidavit

fnrther states that when he first saw said Jones after

the accident said Jones was sober and not in the least

nnder the inflnence of liquor, if yon were telling the

truth, if that is correct?

A. Well, the statement that I made was in this way:

I remember this.

Q. Answer my question.

The COURT.—Let him answer that question.

A. I signed that.

Mr. GRAY.—Is that correct?

A. I signed that affidavit. That is my affidavit.

Q. And your swore to that statement?

A. Yes, sir. >

The COURT.—He has a right to explain the state-

ment if he made it under any circumstances which mis-

led him, he has a right to explain.

A. I told him that the condition the man was under,

and it was supposed he was badly hurt —
Mr. BUNN.—Whom did you tell that?

A. I think it was Mr. Featherstone, I don't know

just who the affidavit was made by now; I have forgot-

ten; that I couldn't tell whether he was drunk or sober

then, and that he was shaking with cold; was very cold

and numb, and that I couldn't say whether he was drunk

or sober, and I couldn't say he was drunk, and I couldn't

say he was sober.
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Mr. GRAY.—Was your signature attached to that

affidavit after it was written? •

A. Yes, sir; that is my signature.

Mr. GRAY.—I will offer this affidavit in evidence.

Mr. BUNN.—I have no objection whatever to it.

Mr. GRAY.—I will ask to read it to the jury.

"State of Idaho, ^
Iss.

County of Shoshone. J

R. P. Wetzel, being first duly sworn, deposes and says:

That he is a citizen of the United States, over the age

of twenty-one years, a resident of Black Bear, in the

County of Shoshone, State of Idaho; that he is well ac-

quainted with Harry S. Jones, who was injured by being'

struck by a train on the Northern Pacific railway track

between Gen and Black Bear on the Burke branch of

said railroad on the night of the 4th of February, 1904^

that affiant was one of the parties who took said Jones

to Wallace to the hospital on a hand car; that when

affiant went down to where said Jones was thrown off of

said track by said train he found him lying beside the

track in the snow and he was shaking with cold. Af-

fiant further states that when he first saw said Jones

after the accident said Jones was sober and not in the

least under the influence of licjuor. (Signed) R. P.

Wetzel.
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Signed before nie tliis lOtli day of April, 1004.

(Signed) ROBERT H. FEATHERSTONE,"

—and with the seal attaelied.

I ask that that be marked Exhibit ''11."

Mr. BUNN.—My only objection ij? that it is immater-

ial, the witness not having said anything about the man

being drunk. \

The COURT.—My recollection is that the witness tes-

tified on that subject, and I think the record will sustain

me; that the question was asked him concerning his

condition, and he testified as I recollect it that he didn't

know whether he was or not. For that reason this

afBdavit is admitted.

Mr. BUNN.—I am sure I did not ask him any ques-

tion as to whether he was drunk or not.

The COURT.—Well, you may not, but that is my rec-

ollection. '

Mr.GRAY.—What was his condition at the time you

say he made this statement to you in the hospital on^

that morning, was he suffering?

A. He was suffering somewhat, yes.

Q. His leg had not yet been set?

A. No, sir.

Q. It was an hour or so since the accident?

A. Yes, it was longer than an hour or so because the

time it took to get down to Wallace.
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Q. Three or four hours? A. No, sir.

Q. Two or three houre? A. No, sir.

Q. A couple of hours?

A. An hour and a half or two hours.

Q. He had had no medical attention in the mean

time?

A. Had either of hisi legs' been bound up?

A. No, sir. He had ore on his knee.

Q. Was he not partially delirious that morning?

A. No, sir; not before they gave him chloroform.

Redirect Examination.

(By Mr. BUNN.)

Q. Did you say anything or intend to say anything

on your direct examination to the effect that this man

was drunk or sober? A. No, sir.

(At the direction of the Court the reporter read the

part of the direct examination of this witness concern-

ing the matter above referred to.)

The COURT.—I will say that if the first testimony

about that statement was brought out upon cross-ex-

amination I will then have to sustain the objection in

regard to that affidavit amd everything concerning it be-

cause you cannot ask questions on the cross-examination

and then turn around and contradict the witness.

Mr. GRAY.—I am inclined to think, your Honor, that

that was fii'st brought out on my cross-examination.
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The COUIIT.—If that is true I will siistaiu the objec-

tion.

Mr. GRAY.—Let me say, your Honor

—

The COURT.—No, Mr. Gray, I have made up my mind

on that amcl I will have to reject the offer of that affida-

vit and all testimony concerning it and it will be

stricken from the record and the jury will be instructed

to disregard it and no argument can be made upon it.

Witness excused.

OHARLES T. HUBBELL, sworn on behalf of defend-

ant, testified as follows:

Direct Etxamination.

(By Mr. BUNN.)

Q. State your name.

A. Charles T. Hubbell.

Q. Where do you live?

A. I live in Frisco, Idaho.

Q. How long have you lived up there?

A. I have been in Ftisco and Black Bear for four

years and a half.

Q. What is your business? A. Miner.

Q. What capacity, any particular work in the mines?

A. Well, I am supposed to be a shaft man now, yes,

sir. I

Q. Are you a married man? A. Yes, sir.

Q. How long have you been married?

A. Seventeen years.
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Q. Got any family?

A. Got a wife and three children.

Q. You live at Black Bear, did you say?

A. I live at Frisco.

Q. That is near where this thing occurred?

A. Yes, sir.

Q. How near to the track do you live?

A. Well, at that time I was living, I should judge,

about 75 feet.

Q. At the time of the accident? A. Yes, sir.

C^. Which direction from the Frisco platform did you

live?
I ,

' 'i\ ^

A. Well, that is on the north side of the track and

east '

Q. How far east toward the rockcut?

A. Well, I should judge it was about 450 feet; some-

thing like that.
j

Q. Near Mrs. Felz?

A. Yes; I lived just across the wagon road from Mrs.

Felz, a little east.

Q. What kind of a wagon road is that?

A. Well, it is a county road.

Q. Was that a good road?

'A. Why it is a road that the wagons travel along

u\} through that part of the town.

Q. How far from the track is Mrs. Felz house, if you

know?

A. Well, I should judge it was about eight feet.

That would be my judgment, six or eight feet.
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Q. 'Plenty of room for a man in between the track

and fence? A. Yes, sir.

Q. Where were you on the night of the 4th of Feb

ruary? . :,'..! !i
|

A. I was at home at Frisco.

Q. What w'ere yon doing during the evening?

A. Well, I don't know as I was doing anything in

particular. I had been at work and came home and f

was home with my family.

Q. What were you doing along about midnight?

A. I was in bed.

Q. Did you hear any trains come up on the N. P. that

night?

A. Yes, I heard a train come up that night.

Q. About what hour, Mr. Hubbell?

A. Well, it was about 11:40 when the train went

past my house.

Q. What did you hear about it? How do you know

the train went past your house?

A. Well, sir, I heard a whistle and I jumped out of

bed quick, and I didn't know just what it was, you know,

a special; I couldn't tell how it came to be whistling

that time of night you know, and I jumped out of bed,

and I had a light; a high, low light in the room lighted,

and I drew the curtain and I could see the train going

by, and I went to the window and looked and seen it

was a passenger train and I walked into the other room

and saw what time it was, and it was twenty minutes—

or 11:40.
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Q. How long before you saw the train through the

window was it that you heard the whistle? A half a

minute or an instant?

A. It was a moment, you might say; yes.

Q. What kind of a whistle was that, Mr. Hubbel?

A, It was a long whistle.

Q. Did you hear that train any other times?

A. Passing up and down the canyon, you mean?

Q. Did you hear that particular train whistle, yes,

any other time? A. No, sir.

Q. Just this one whistle in front of your place?

A. Yes, sir, in front of Mrs. Felz' house.

Q. How far is that from where they said the acci-

dent occuiTed?

A. Well, it was right about the place where they

claimed it happened.

'Q. A hundred feet or so?

A. Well, yes; right about along there.

Q. Did you hear this train before you heard the

whistle? A. No, sir.

Q. Did you hear it coming? A. No, sir.

Q. Did you see it?

A. No, I didn't hear it until I heard the whistle.

Q. When you looked out of the window did you see

it? A. Yes, I seen it then.

Q. How far were you from the track?

A. I should judge about 75 feet. I never measured

it, but that is my estimate.

-Q. What could you see of the train?
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A. I could see the coaches pass the window when I

went and pulled the curtain back.

Q. Did you see the lights in the coach windows?

A. No, the engine had passed.

Q. Did you see the lights in the coach windows?

A. Yes, sir.

Q. Just like a regiilai' pawsonger train going by?

A. Yes, sir.

Q. Could you see it plainly?

A. Yes, I could see it plainly.

Kl Do you know whether it stopped at Frisco or

not? A. No, sir, I couldn't say.

Q. What kind of a night was it?

A. Well, it wasn't a bright night; I would call it

cloudy, a kind of a cloudy night.

Q. You are a miner? A. Yes, sir.

Q. What kind of work is mucking among miners

now?

A. Mucking is a man that uses a shovel picking up

ore and w'aste. In the stopes, you know, they chute

dowm the ore onto the floor and of course they sort the

waste from the ore and they throw the waste in the

corral. That is the place where it has been worked out

below and they use it for a corral, filling in, and the ore

if it is close enough to do so they throw it into the

chute, and if it ain't they throw it into a wheelbarrow

and dump it into the chute.

Q. Among miners what sort of men do you select for

muckers?
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A. Of course there are joshes among all classes of

people and of course v.o aU tV.c:r. roundheads, weak

backs and soft heads.

Q. Weak backs?

A. Strong back, I mean, and weak mind.

Q. Mind? A. Yes, sir.

iQ. They don't do this with their minds, do they?

A. I don't see many of them doing it with their

minds.

Q. How long have you been mining, did you say?

A. I have been at that one place four years and a

half,

Q. Did you ever do any mucking?

A. Mighty little.

Q. Why not?

A. Well, I don't know why it was; I always had a

little better job, that is all.

Q. What is the wfork of sorting ore, if you know?

A. Sorting ore is where you pick out the pure ore

where there is no waste to it, and it is sometimes put

in sacks and taken out of the mine that way and other

times it is put in the chute and drawn up in the cars

and sent out in the cars.

Q. What is the work with a hoist?

A. The hoist, well, they use that in the mines to hoist

timbers, hoist muck and one thing and another like that,

tools and timbers.

Q. Just a word about the cars coming down the can-

yon on this track. Are there many mines up there?
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A. Yes, there are four or five niiues np there in

operation.

Q. And when a person is injured in a mine, for in-

stance, how do the}'' get him down to Wallace?

A. They take him dowtn on the push car, what we

call the push cars.

Q. How often does that occur with those push cars,

going down with somebod}' that is injured?

A. Sometimes it will be three or four a week, maybe

half a dozen, and) then maj^be it will be a couple of

weeks before anybody comes down,

Q. And they are taken down by gravity, down the

steep grade, do they? A. Yes, sir.

Q. During the night or day principally, or any time?

A. They come down both times, both night and day.

Cross-examination.

(By Mr. FORNEY.)

Q. You say that wihen you heard this whistle you

jumped up and ran out and looked through the window?

A. I just stepped there to the window, yes, sir.

Q. Did you ever do it before?

A. Yes, I have done that before.

Q. Did you do that every time you heard a whistle?

A. Oh, no, sir.

Q. When did you do that last?

A. When did I do that last?

Q. Yes. A. I don't know.

Q. The day before? A. No, si,r.
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Q. Two days before?

A. I might have done it a week before.

Q. Maybe a month before?

A. Maybe a month before.

Q. Did you ever do it since?

A. Yes, I have done it since.

Q. You always get up and run to the window?

A. No, sir, not always. The train is later some-

times, you know. The train don't go up at the same

time always. There is freights goes up and there is

passenger trains goes up.

Q. Did you ever see a freight go up at night?

A. Yes, sir.

Redirect Examination.

(By Mr. BUNN.)

Q. How many of them?

A. The O. 11. & N. has a freight that goes up about

nine o'clock every night.

Q. Does the O. R. & X. run specials up there too?

A. Kot specials. Just to haul logs and lumber.

Q. Is there any regular train on the O. R-. & N. about

midnight?

A. No, sir, not that I know of.

Q. There are no special trains on that track about

midnight then? A. No, sir.

Q. You would know it if there were, wouldn't you?

A. Yes, sir.

Excused.

Defendant rests.
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PLAINTIFF'S REBUTTAL.

HARRY S. JONES, the plaintiff, recalled in rebuttal,

testified as follows:

Mr. BUNN.—If your TTonor pleases, I want to make

a statement. I learned something regarding state-

ments made by the plaintiff about how the accident oc-

curred just yesterday, and I telephoned to Mullan^

Idaho, for a witness, one of those gentlemen whom Mr.

Wetzel said was present at the hospital when he made

the statement, and that witness responded that he

would get an O. R. «fe N. train, drive to Wallace by rig

and get the O. R. «& N. train that afternoon and get in

here at 9:30 to-night. So that I merely state that in

the event that the case does go on until adjourning time

this afternoon, before it is finished I would like to have

the privilege of putting, that witness on the stand. It

won't take five minutes.

Mr. GRAY.—There is no probability that we will

take more than five minutes in rebuttal.

The OOURT.—Very well.

I Direct Examination.

(By Mr. GRAY.)

Q. Mr. Jones you heard the statement made by Mr.

Osgood that you stated to him, about a week or ten days

after the injury to» you that you saw the train coming,

and tried to get off the track and something hit you as

the train went by? You hoard that statement made

bv Mr. Osgood? A. Yes, sir, I did.
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Q. Substantially. Did you eyer make siicli a state-

ment?

Mr. BUNN.—I object, because that has already been

denied by the plaintiff upon cross-examination. Yoti

can't put in rebuttal on that.

The COUET.—That was the statement, I think.

Mr. BUXN.—That was the statement that he made,

and the plaintiff denied making it. Xow, what is the

use of going ahead with this case and haying him deny

it again on rebuttal?

The COURT.—Ko, you can't do that. That was the

statement of the two parties contradicting each other.

That is all. It wouldn't make it any stronger to state

it again.

Mr. GRAY.—I would like to ask one more question.

Did you eyer haye any conversation with Mr. Osgood

at the Providence hospital at any time after your in-

jury?

A. No, sir, not relating to how the accident occurred.

Mr. BUNN.—I object to any testimony except yes or

no to that question. I move to strike the answer of the

witness.

The COURT.—Well, he has not made any answer yet.

Mr. BUNN.—He made something besides yes or no.

The COURT.—He didn't finish any sentence. There
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is notliiiig- to strike out because he hadn't a chance to

say anything. You objected and he stopped.

Mr. BUNN.—He made an answer, your Honor.

The COURT.—What did he say, ]Mj\ Reporter?

( Answer read by the reporter.)

Mr. BUNN.—^That question requires a categorical an-

swer, yes or no; nothing more nor less. I move to strike

it out. I

The COURT.—Strike it out.

Mr. GRAY.—^Mr. Jones, were you suffering great pain

or any pain while you were at the hospital after you

were brought there on that morning before your wounds

were dressed?

A. Yes, I certainly was.

Excused.

T. P. CRONIN, recalled for plaintiff in rebuttal, testi-

fied as follows:
:

Q. Mr. Cronin, you stated that you were one of the

young men who called Mr. Osgood? A. Yes, sir.

Q. From his bed after the accident?

Q. And asked him to go up there to the point of the

accident with you? A. Yes, sir.

Q. Did he go up with you?

A. Just a little after.

Q. Do you know whether or not Mr. Osgood was told

who was injured prior to going up? A. Yes, sir.
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Q. Wlio told him and where and in whose presence?

Mr. BABB.—I object to that, your Honor, please, on

the ground that there was no foundation laid for con-

tradicting Mr. Osgood.

Mr. GRAY.—I asked Mr. Osgood the question dis-

tinctly twice, if he was absolutely certain and would

be positive that he didn't know until he struck a match

and Jones told him.

The COURT.—You asked him what, did you say?

]Mr. GRAY.—I asked him if he Avas sure he did not

know who it was that was injured until Jones spoke to

liim and told him his name was Jones.

The COURT.—Now, what do you ask this witness?

:Mr. GRAY.—I asked this witness if he didn't tell

Judge Osgood who it was that was injured?

Mr. BABB.—I object also on the ground that it is im-

material.

The COURT.—The question is, is that a material is-

sue in the case, ^Fr. Gray? Contradiction on an imma-

terial issue is not necessary. Objection sustained.

riaintiff rests.

3.[r. r>rXX.—If your Honor please, at this time I sug-

gest that the jury be excused to do as they choose dur-

ing the making of the motion that the defendant desires

to make, and during the argument of that motion, and

the rulini>- on the motion until they are called to return.
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The COURT.—I don't know of any motion that you

can malco that the C'onrt would care to listen to argu-

ments upon. This case will go to the jury, if you pro-

pose to ask the Court to take it away, if that is the mo-

tion.
'

Mr. BUNN.—I want to make the motion.

The COURT.—I won't have any argument on the mo-

tion. The case will go to the jury. It will have to go

to the jury under the circumstances. You can make

your motion so as to take your exception, but I don't

care for an}- argument on it at all.

Mr. BUNN.—The Court refuses to hear argument up-

on it? A. I do.

Mr. BUNN.—The defendant, both parties having

rested, moves the Court to direct the jury to return a

verdict for the defendant on the ground

—

1st. That the complaint does not state facts sufficient

to constitute a cause of action.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

2d. That the opening statement taken together with

the complaint, does not state facts sufficient to consti-

tue a cause of action.

Motion denied by the Court. To which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

3d. That the evidence introduced at the trial is in-
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siiflficient to support a jndj^nient or verdict in favor of

the plaintiff.

Motion denied by tlie Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

4th. That the evidence together with the opening

statement is insufficient to support a judgment, in favor

of the plaintiff, or a verdict in favor of the plaintiff.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

5th. That the evidence taken together with the open-

ing statement on the complaint is insufficient to sup-

port a judgment or verdict in favor of the plaintiff.

Motion denied by the Court, to which ruling of the

Court defendant by its counsel then and there duly ex-

cepted.

In stating the grounds particularly upon which the

evidence is insufficient I will not go into detail because

it would be more in the nature of an argument; but I

will say

—

1st. That there is no evidence tending to show neg-

ligence on the part of the defendant, its agents or ser-

vants, or any of them, that there is no evidence from

which an inference might be drawn showing negligence

on the part of tlie defendant, or any of its agents or

servants.

2d. That the evidence adduced by the plaintiff and

all of the evidence in the trial convicts the plaintiff of
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such negligence as would i)r()liibit a recovery on his

part, especially in his failure to look and listen imme-

diately prior to the time of the accident, his own state-

ment on the standings being that he did not look at any

time up to the moment that he was hit except imme-

diately thereat, or at the time.

3d. That the allegations of negligence in the com-

plaint are the failure of tlie defendant to ring the bell

or blow a whii^tle, when the uncontradicted testimony,

which is the direct testimony in the case that that

whistle was blown, the only testimony to the contrary

being that of one or two of the plaintiff's witnesses say-

ing that they did not hear it.

4th. That the plaintiff was walking longitudinally

upon the railroad track upon which and over which he

knew that cars and railroad trains were liable to run

at any time without looking and listening in both direc-

tions, or without any effort on his part to avoid injury

to himself.

5th. That while the plaintiff may not have been liter-

ally a trespasser yet the proof which has been intro-

duced showing that people have walked up and down

on the track and across the track, if it had any effect

would merely make the plaintiff a licensee and nothing

more or less, and that the duty of the railway company

in operating its trains, it being true that they cannot

move out of the way and that he can, is solely not to

wantonly, willfully or carelessly injure the plaintiff or

strike him after realizing and appreciating the danger

which he was in.
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6tli. That there is no testimony in the case showing

that any of the defendant's agents saw the plaintiff,

and that they could not be charged with any negligence,

or any duty until after they saw him and realized that

he was in danger.

The COURT.—I supposed you were going to make a

motion. You are making an argument.

Mr. BUNN.—I am trying to state the grounds, is all.

The COURT.—Make your motion and save the ques-

tion.

Mr. BUNN.—That the contributory negligence of the

plaintiff, his own negligence contributing to the injury,

is such that as a matter of law he cannot recover.

The COURT.—The motion is overruled.

Mr. BUNN.—The defendant excepts to each of the

several grounds.

May 13th, 1905, 9:30 A. M.

Court met pursuant to adjournment.

Mr. BUNN.—If your Honor please, I ask on behalf

of the defendant that we may be permitted to reopen

the case and continue our rest until we can put on the

stand a witness who arrived at 9:30 last night. It will

take about five or ten minutes or less I apprehend; and

I also apprehend that it is the desire of the Court and

jury to let all the light in here that is possible. This

witness arrived at telegraphic request by taking a livery

rig at Mullan, arriving at Wallace catching a train there

yesterday afternoon, getting in here at 10 o'clock last

night. Mr. Ed Cook is the name of the witness.
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3Ir. GRAY.—Of course, A'our Honor, I regard it as

purely a matter of discretion as to whether or not your

Honor will allow this witness to testify. It seems to

me that they had the opportunity of having- him here

before. If the order is made I will also ask to have it

include the calling of such witnesses in reply to Mr.

Cook to show his reputation. It will take some time,

because I intend to call such persons as reside in Mos-

cow and in or about Wallace. They know his reputa-

tion.

The COURT.—I would probably have to restrict you

on that, Mr. Gray. I could not sit here all summer, you

know.

Mr. GRAY.—There are three or four who are absent

and some who are here in the courtroom, and it will

take some time to get them.

The COURT.—'Mr. Gray, counsel spoke of this matter

yesterday and I must give counsel credit for having

pushed his case along rapidly. That is a matter that

I almost invariably allow in the interests of justice, and

I feel that it would not be a proper precedent to estab-

lish now to refuse counsel the request. Of course you

would be entitled to any rebuttal that you would have

had if this witness had been called before the case was

closed. The request will be granted. Call your wit-

ness.
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ED. COOK, sworu on behalf of defendant, testified

as follows:

Direct Examination.

(By Mr. BUNN.)

Q. State your name to the jury, please.

A. Ed. Cook is my name.

Q. Where do you live, Mr. Cook?

A. I live in MuUan, Idaho, at present.

Q. How long" have you lived in MuUau, Idaho?

A. Since about the 12th of January.

Q. This last year? A. Yes, sir.

Q. Where did you live before that?

A. Black Bear, Idaho.

Q. How long had you lived at Black Bear?

A. About nine yearsi or ten.

Q. How long have you lived up in the Coeur d' Alene

country altogether? A. About ten years.

Q. What is your occupation?

A. Well I am a carpenter and miner.

Q. A carpenter and a miner. What are you doing

now?

A. I am following the carpenter business now.

Q. Where? A. At Mullan.

Q. For whom?

A. 1 am working for Talbot & Cusick.

i}. What did you do most of the time that you lived

at Black Bear during that nine years?

A. I worked in the mine some time but I did car-

penter work most of the time.
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(Testimony of Ed. Cook.)

Q. Are 3^011 acquainted with the plaintiff in this case,

Mr. Jones? A. Yes, sir.

Q. How long have you known him?

A. I think about three years; three or four years, 1

am not sure.

Q. Are you acquainted with Mr. Wetzel?

A. Yes, sir.

Q. Where were you on the night of February 4th,

1904?

A. I am not positive, but around about that time I

was in Black Bear.

Q. Where were you the nigiht that there is said to

have been an accident to Mr. Jones?

A. I was in Black Bear that night.

Q. What is the first you heard of the accident?

A. Why, some of the boys came up to the saloon and

said there was a man knocked off the track?

Q. What boys?

A. I think it was Pat Haney and Tom Cronin, and

I don't know the other boy. I know but I forget.

Q. Have you seen Mr. Cronin or Mr. Haney here since

you came here? A. Yes, sir.

Q. This morning?

A. No, not this morning.

Q. Last night? A. Yes, sir.

Q. Who were you with when the boys came up there

and told you about it? A. I was with Wetzel?

Q. Mr. Wetzel that is here? A. Yes, sir.

Q. In his place? ^ A. Yes, sir.
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Q. Then what did you do?

A. Why we went down to where the accident oc-

curred, or where they found the man.

Q. Who went down with you?

A. I don't think there was anybody excepting me

and Wetzel at the time.

Q. Did you find the man? A. Yes, sir.

Q. Whereabouts did you find him?

A. We found him on the north side of the N. P.

track.

Q. At what point, near what place?

A. Oh, I judge it was near fifteen hundred feet above

the Frisco platform, somewhere along there.

Q. Do you bear in mind a rockcut, a rock point that

the track curves around? A. Yes, sir.

Q. Where was it from that, near there?

A. Yes, he was at the lower edge of that rock point

or near there.

Q. Are you familiar with that country and track uj)

along there? A. Yes, sir.

Q. How did you become familiar with it?

A. Well, I have walked over it for about ten years

every day pretty near.

(2. You know where the Frisco platform is, do you?

A. Yes, sir.

i}. Do 3'ou know where Mi's, Felz' house is?

A. Yes, sir.

(>. Was it near there where Mr. Jones laid?

A. I should judge it was 150 or 200 feet above there.
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Q. Was it near the highway or roadway that is

there? i
' '

I

'
['

A. Yes, right alongside of the roadway, partly in

the roadway, I think, in the wagon road.

Q.. Was there any snow there?

A. Yes, there was some snow there.

Q. About how much? How high was it say as com-

pared with the top of the rail on the railroad track?

A. Well, it watsn't above the top of the rail I don't

think.

Q. It wasn't? A. No.

Q. Was there any snow between the rails?

A. Yes, it was packed down hard, snow and ice.

Q. Do you remember those fences that were along

in front of the houses along there, those picket fences?

A. Well, there is a fence there at Mrs. Felz' and at

the next house.

Q. About how" far are they froim the railroad track,

or were they are that time?

A. I should judge Mrs. Felz' fence was about ten

feet.

Q. State whether there is room for a person between

the track and those fences.

A. Oh, yes, there is room, I think.

Q. For about how many?

A. Well, it must be ten feet, I think, from the rails.

Q. Well, that is all right. That is enough. What

did you then do after finding this gentleman lying there?
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A, We went back up to Black Bear to get our over-

coats' and take liim to Wallace.

Q. Did you speak to ^Ir. Jones before you left?

A, No; I didn't know it was him at the time.

Q. Did you speak to the man that was there?

A. I think we did. I don't remember just who was

there at the time.

Q. Were there several people around or just your-

self?

A. Yes, this young lad there and a fellow that went

to Wallace with us on the hand car.

iQ. You were talking between yourselves, I presume?

A. Yes, sir. •

Q. Did you hear them talking?

A. Yes, sir, I did.

(). How far can you see westwardly down the can-

yon from that point, down the track?

A. Oh, 30U can see a quarter of a mile anyrvay.

You can see from the time the train pulls out of Gem

to that point.

Q. When you got down there that night did you no-

tice any wind or was there any wind?

A. No, I didn't notice any at that time.

Q. Did you notice any afterwards?

A. Yes; when we was going to Wallace we noticed

the wind.

Q. When you were going to Wallace?

Q. What trip was that?
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A. When we were taking tlie man down on the hand

car.

Q. What wind did you notice then?

A. It was blowing snow.

Q. V\liic'h way was' it blowing?

A. Blew in our faces.

Q. In 3'our faces? A. Yes, sir,

Q. Going up the draw?

A. I^p the track, yes, sir.

Q. Are you familiar with that creek that runs near

the railroad track at that point?

A. Yes, there is a river along there.

Q. Now, take it a year ago last winter, along about

the first week in February, how much water was there

in that creek, was it raging or otherwise?

A. Well, at the time of year generally there isn't

much water in the main creek; the high water hadn't

commenced. There wasn't much water I don't think.

Q. Do you know where the overflow is from the main

flume to the mill?

A. Yes, sir; I know where it is.

Q. How far was that from' the point where you found

Mr. Jones, about?

A. Oh, where the water strikes the ground, I think

it is nearly 500 feet.

Q. How far is the creek from that point about?

That is from track, or from the point w^here you found

Mr. Jones. About how far is the creek from there?
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A. Ob, I think it is about 40 or 50 feet, perhaps, from

wh(re thej found Mr. Jones.

Q. What did 3'ou do with Mr. Jones? Go ahead and

tell the jury.

A. When we got back down there Mr, Jones wa's

gone from the place where we first found him, and we

went on down to Mrs, Felz' and they had taken him in

the house; somebody had moved him and taken him in

the house. So they came up with a car and we helped

to put him on the car and take him to Wallace.

Q. Where did you go to?

A. We took him to Providence Hospital.

Q. Who was with you when you went to the Provi-

dence Hospital with him?

A. Well, there was myself, Mr. Wetzel and this man,

I don't know, Hindman or something like that, and a

nurse from the hospital, I think, is all I can remember.

Q, How long after you got to the hospital was it

when the doctor aiTived?

A. Well, it must have been an hour and a half or tAvo

hours^ I think.

Q, Had the patient been given any chloroform or

ether before the doctor got there?

A. Not to my knowledge he hadn't; no, sir.

Q. State whether you and Mr. Wetzel talked with

him during that hour and a half?

Mr. GRAY,—Now, then, if your Honor please, I don't

think there was any foundation laid for statements

made to this witness by Mr. Jones.
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The COURT.—Even if they were not, Mr. Gray, would

that be necessary?

Mr. GRAY.—He was askino- for statements made by

Jones to him at that time. -

The COURT.—Wouldn't he have a perfect right to do

that?

Mr. GRAY.—He stated to your Honor when he

sought to introduce the testimony of Mr. Wetzel on this

point that it was for the purpose of impeaching Jones.

The COURT.—Y>s, as to that witness he did.

Mr. BUNN.—^This is the same conversation; whether

he heard the conversation or not; at the same place, the

same time and the same people.

The COURT.—Anything that the plaintiff may have

said about this case I would say would be legitimate

testimony to introduce.

Mr. BUNN.—Just answer the question, if you had any

conversation with the plaintiff there or if you heard any

conversation?

A. Why Mr. Wetzel —
Q. Just say yes or no v\ hether you did or not.

A. Mr. Wetzel did. I don't know whether I did or

not.

Q. Did you hear the conversation?

A. I heard some things. I don't know whether I

did or not; I didn't pay much attention to it.
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Q. Were you present at the time? A. Yes, sir.

Q. In the same room? A. Yes, sir, in the room.

Q. How long after the accident was that? Or how

long after you found Mr. Jones was it about?

A. Why it must have been an hour and a half.

Q. Now, I will ask you if at that time in the hospital,

there in the room, when Mr. Wetzel and Mr. Hindman

and yourself were present, you heard Mr. Jones say

that —

Mr. GRAY.—Now, just a moment, before that ques-

tion is put in. I think your Honor sees that that is an

improper question. That is not for the purpose of im-

peachment but he is asking the witness if he heard Mr.

Jones make a certain statement. Let him ask him

what Mr. Jones said. Further than that, he has said

that he only heard a portion of the conversation be-

tween Mr. Jones and Mr. Wetzel.

Mr. BUNN.—Does your Honor care to hear from me

on that?

The COFRT.—I don't care for any lengthy argument.

I think I have ray mind made up, but I will hear your

suggestion. •

r.Ir. BUXN.—The question is whether he heard the

pliiintiii make a statement tliat is contradictory of the

statement that the plaintiff has already made upon this

stand; if he hoard liiiii make any statement contra-

dictory to anything he said in this trial the proper way
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is to ask the witness the leading question as to what he

said—whether he said this or not.

The COURT.—I rather doubt that, as you did not lay

the foundation by asking that question concerning this

witness. You did about the other witness.

Mr. BUNN.—Your Honor is mistaken.

The COURT.—I will take my chances on that ruling,

without going into it further.

Mr. BUNN.—I examined the record a little while aso

to see whether this witness named is among those

whose names were called to the attention of the plain-

tiff when he was upon the stand as having made that

remark to them. >

The COURT.—You say you called his attention to

this witness?

Mr. BUNN.—Yes.

.

The COURT.—I do not recollect it so.

Mr. BUNN.—Yes, your Honor.

The COURT.—I thought you called his attention only

as to one witness.

Mr. FORNEY.—^There is one feature, if your Honor,

please; this witness said he only heard part of the con-

versation. He said he did not pay much attention.

Mr. Jones might have qualified that later. He can't

give part of the conversation without giving us the
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whole thing. ^Ir. Jones may have made a statement

and may have qualified it afterwards. This witness

himself says he is not competent.

Mr. BUXX.—I quote from the record, a question to

the plaintiff on cross-examination: "Now, speaking

about the same night of the accident one or two hours

after it occurred, at the hospital, did you tell Mr. Oook

and Mr. Wetzel that you saw the train coming and got

out of its way but that after the train had gone by you

slipped or staggered and that the train hit you some-

how and that you didn't know how."

The COURT.—Is this ]ilr. Cook?

:Mr. BUXN.—This is Mr. Cook.

The COURT.—I will permit it, gentlemen, I thought

it only referred to the other witness. I will overrule

the objection to the question.

Mr. BUNN,—Mr. Cook, at that time and place did

you hear Mr. Jones say that he heard the train coming,

or saw it coming, I don't know which, say heard it com-

ing, and that he got out of its way, or thought he had

gotten out of its way, but that somehow he either

slipped or staggered and was hit by the train? Did

you lu^ai' liini snv tlinf or t]inf in substance?

IMr. FORNEY.—I object to it as immaterial, irrele-

vant, incompetent and not the (juestion that he put to

Mr. Jones.

The COURT.—You modified your question somewhat.
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but I think it is in snbstance tlio question. I will ovor-

rulc the objoction.

Mr. BUNN.—Did yon boar him say that, or that in

substance?
j

A. Why, he said be heard the train. He didn't say

lie saw it that I know of. As I understood him, he said,

"I heard the train and thought I had' got off out of the

way, but I guess I wasn't, for I wasn't out of the way,''

or something to that effect. I wasn't paying much at-

tention.

Cross-examination waived.

Elxcused.

Which was all the evidence offered or received on the

trial of said cause.

Mr. BABB.—If your Honor pleases, the evidence hav-

ing been opened up this morning, it becomes necessary

to renew the motion made last evening.

The COUET.—It may be considered as renewed, and

the same ruling upon it.

Mr. BABB.—I have drafted a motion in accordance

with the rule, and I will hand the stenogTapher a copy.

The COURT.—This is the same motion in effect that

you made yesterday?

Mr. BABB.—Yes, your Honor.

The COURT.—The motion will be overruled.

Mr. BABB.—Let the defendant have an exception sep-

aratelv as to each ground of the motion.
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The COURT.—It will- bo considered as filed and jou

may have it put in proper form.

^Ir. BrXX.—If your Honor pleases, there is an objec-

tion that I wish to put in tlie record at this time. I

called your Honor's attention this morning when I asked

that the case be reopened and that the witness, Ed.

Cook, be allowed to testify to the point upon which I

called him. I object and take exceptions to the remarks

of counsel for plaintiff at that time, showing in the

record to have been substantially as follows: "I will

also ask to include the calling of such witnesses in re-

ply to Mr. Cook as would show his reputation. It will

take some time, because I intend to call such persons

as reside in ^loscow and in and about Wallace. They

know his reputation. The Court.—I will probably have

to restrict you on that, Mr. Gray. I couldn't sit here

all summer, you know. Mr. Gray.—

"

The COURT.—Mr. Bunn, you can't have that. That

is not a matter of record.

Mr. BUNN.—I understand. Mr. Gray's remarks is

all I except to, not to the remarks of the Court.

The COURT.—I meant I would have to limit him as

to the number of Avitnesses.

Mr. BUNN.— I understand, but I am just quoting

from tlH' records. I don't mean to take exceptions to

the remarks of the Court. "Mr. Gray.—There are three

or four who are absent and some who are here in the

courtroom and it will take some time to get them."
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The defendant objects to said remarks, and in view

of the fact that the phiintiff failed to make any effort

to call such witnesses or place any of them on the stand,

and takes exception to said remarks, and asks the

Court to instruct the jury to disregard the same.

The COURT.—Well, so far as that is concerned, I will

instruct the jury, that that witness stands before them

just the same as any other witness. He is not im-

peached at all, and his testimony will be entitled

to the same consideration that that of any other wit-

ness would be. I will so' iustruct the jury, and so in-

struct them now. Of course if counsel had introduced

witnesses to impeach his character for truth and verac-

ity then the jury would consider that. But as no wit-

nesses were introduced, as a matter of course, they

must take his testimony just as they would the testi-

mony of any other witness who stands unimpeached.

That is all.

Mr. BUNN.—The defendant relies upon the same as

an irregularity and takes exception to said remarks of

counsel.
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United States of America,"^

State of Idaho. J

In the Circuit Court of the Vnited i^tates in and for the Dis-

trict of Idaho.

HARRY S. JONES,

Plaintiff,

vs.
r

NORTHERN PACIFIC RAILWAY CO.,

Defendant,

Motion for Peremptory Instruction and Denial.

Now conies the defendant at tlie close of all the evi-

dence of the case and before the argument of the case

to the jury, and demurs to all of the evidence in the

ease, and moves the Court to peremptorily instruct the

jury to return a verdict for the defendant. This motion

is made upon each of the following grounds generally,

to wit:

1st. On the ground that tlie evidence in the case is

insufficient to justify a verdict in favor of the plaintiff.

2d. On the ground that there is no evidence in the

case of negligence on the part of the defendant which

would support a verdict, and if a verdict were rendered

on the ground of negligence it would have to be set

aside for insufficiency of evidence.

3d. On the ground that it appears conclusively,

without any controversy whatever in the evidence, that

the plaintiff with full knowledge of his surroundings,
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of the situation, and of tlio dangers incident there, for

his own convenience entered upon the defendant's rail-

way track and walked for a long' distance thereon with-

out either looking or listening or watching for the ap-

l>roach of a train in his rear, and remained upon the

track until he Avas struck bv the engine, notwithstand-

ing the engine had been for a long distance in plain

sight of him, if he had seen fit to look, and for a long

time susceptible of being plainly heard by him, and

there was nothing to preA'^ent him from leaving the

track, and it further appearing that his eyesight and

hearing were good, and that he was cognizant of such

obstructions to his hearing as waterfalls and adverse

winds, and charged him with the duty of such increased

care as such obstructions would make necessary to his

protection; and because under the evidence disclosed

in the case a verdict for the plaintiff would have to be

set aside because of the plaintiff's contributory negli-

gence being established upon evidence absolutelj' un-

controverted.

4th. On the ground that the uncontroverted evi-

dence in the case clearly and conclusively establishes

that the defendant was either a trespasser upon the

defendant's tracks, or under the most favorable con-

structions to his rights he was at least not more than

an implied licensee thereon and not entitled by law to

the exercise of any diligence whatever on the part of

defendant, or its agents, servants, or employees for his

protection, and not entitled to recover against the de-
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fendant unless upon tlie ground that the injuries were

willfully inflicted, which is not alleged in the com-

plaint, or could have been prevented by the defendant

by ordinary care after the defendant, or its agents, ser-

vants, or employees became cognizant of the plaintiff's

position of danger; the evidence in this case being* con-

clusive that neither the defendant nor its employees,

agents, or servants were at any time prior to the injury

cognizant of the plaintiff's position of danger, and even

if plaintiff had been seen defendant had a right to

assume he would have gotten off the track.

Which motion was denied by the Court; to which rul-

ing of the Court the defendant by its counsel then and

there duly excepted.

CLOSING ARGUMEINT ON BEHALF Or PLAINTIFF.

(By JOHN P. GRAY, of Counsel.)

Mr. GRAY.—If your Honor pleases, and Gentlemen

of the Jury: Counsel has dwelt long upon how fair he

has been in this case, and I wonder if he thinks he was

fair to you in these remarks which he made when he

said that the first case of a man being run over up

there was of an able bodied man? I wonder if coun-

sel was fair there? I wonder if you believe if counsel

was fair there? I wonder whether the records of this

court would show whether counsel was fair there? I

wonder if the records of the United States Court in an

adjoining State would show whether counsel was fair

there. I wonder if the records in Shoshone County

would show whether he was fair there.
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Gentlemen of the Jur}^, he commenced his argument,

as I have heard him so often, devoting the great length

of time that he did to telling you that it was your duty

to obey your oaths. You did not need to be told that.

It Yi'as the same talk that he gives when he is up against

the average damage lawyer, you know. But we are

not bringing this case, we are not prosecuting because

the railroad company can pay. We are prosecuting it

without any prejudice, because of no passion or feel-

ing that we have against them, but as we would feel

we would have a right to proceed against an individual

if he had injured and hurt and maimed the plaintiff.

Gentlemen of the Jury, I remember in one of my

studies of learning that a conclusion could never be cor-

rect if the premises were not correct; that if the prem-

ises were wrong the conclusion must be wrong. Mr.

Bunn spent some time in going through an elaborate

table of figures to prove to your minds that as a matter

of fact Mr. Jones was back behind the engine instead

of in front. I am not going to take up your time and

the time of the Court in trying to refute those figures.

Something in his premises must have been wrong, other-

wise Mr. Jones would have been behind the engine in-

stead of before it. Now, either the rate of speed that

the train went at the time it stopped at Frisco, or the

rate of speed that Mr. Jones v>Tts going at, the distance

up there, or some of his premises must have been wrong.

I will leave it for you in your own minds to judge of

which were wrong.
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Gentlemen of the Jury, eyery single solitary thing

that the agents of this company could bring before you

has been brought; defense which could be presented has

been presented. If tlipy hayo not by the witnesses

which they haye placed upon tlie stand established a

defense whicli in your minds under the instructions of

the Court is a yalid defense, I submit we are entitled

to a yerdict.

My understanding of this case is this: That there are

three questions for you to determine, and I think the

Court will so instruct you.

First, in what capacity was Mr. Jones upon that

railroad track? Was he there as a trespasser, or was

he there under the license which that company by its

acquiescence in the custom which we haye proyed has

there preyailed? Was he there under that license

rightfully and lawfully? Gentlemen of the Jury, if

you find that he was there lawfully as a licensee then

there are but t^yo questions more:

First, was the defendant company guilty of negli-

gence in injuring him? Or were the servants of the

defendant company guilty of negligence? If you find

that they were, then there is but one question left, and

that question is: Was the plaintiff guilty of negligence

while concurring y»ith the negligence of the defendant

company contributed to the injury? If he was guilty

of negligence, of contributory negligence, certainly he

cannot recover. If he conducted himself there, gentle-

men, as an ordinarily prudent man wonld have con-

ducted himself under similar circumstances, then he



r.v. TTarrif ^. Jones. 419

was in the exercise of due care, and he was not guilty

of contributory negligence.

Gentlemen of the Jury, walking on that railroad

track, as Judge Forney has said to yon, is not like going

out here and walking on a railroad track. It is just as

common, customary, and ordinary a thing for a man to

walk up and down that railroad track as it is for you

to walk up or down the sidewalk in front of this build-

ing. He goes there as inyoluntarily and walks there

as involuntarily as you do upon the sidewalk along the

street.

On the night in question Mr. Jones walked up there,

not knowing of any train behind him, because all the

regular trains had passed. It was a special train, and

one that he was not anticipating. I grant you, sirs,

that eyen then if he did not so conduct himself as an

ordinarily prudent man would that he cannot recover;

but I say that Mr. Jones did, and all the testimony goes

to show that he did.

Gentlemen of the Jur^^, when you come to w^eigh the

testimony and examine into the evidence given by all

of the witnesses I submit that there is only one single

question in the whole case upon which there is any

conflict of testimony. And that is as to whether or not

that train whistled going out of Frisco. Examine and

remember that testimony as you will, and there is not

a single point in the case that is controverted except

that one. As a matter of fact, the defendant company

has admitted that that railroad track is customarily,

constantly, openly, notoriously and frequently used at
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all hours by all people. Tliey admit as a matter of fact

that the plaintiff was injured there. They admit that

the engineer on that train was not keeping a lookout

ahead. They only say in extenuation of the injury and

of the negligence—because, gentlemen, it is negligence

if the engineer upon a train hasn't his eye on the track

ahead—the only extenuating circumstance which they

offered is the mere allegation that the train whistled

as it came along there, and will you remember the evi-

dence n])ou tliat question of whistling? Why, from the

testimony which has been given here it was one long

toot from the time they left Gem until after they had

run over this ]daiutiff.

Sometimes lawyers prove things too well. I remem-

ber very well a mining case that we had in the Coeur

d'Alenes a fevr years ago, an important one. One wit-

ness testified positively to the stakes upon a certain

claim that he had helped to make 20 years ago, almost.

But he didn't testify to them as having gone and seen

them when he made them, but he picked them out upon

the floor after they had been cut off; he picked them out

of a lot of stakes upon the floor, the ones that he claimed

were upon this claim 20 years before, and we lost the

case on his testimonj', because the Court said that he

swore a little too hard, and we proved those stakes a

little too strongly.

And so I say it is about that whistle. You will re-

member the testimony of Mrs. Clark, who lives down

here. Mrs. Clark says that the whistle blew as it

passed her house. Mr. Callahan, the engineer, says that
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ho h\v\x coiiiiii";- iuto Frisco. The fireman says he blew

goino- out. The engineer says that he blew going out,

and then up at the rocky curve they blew four more

blasts. .

]\rrs. Felz says tliat he blew up there. Then the en-

gineer says they have no rules for blowing whistles up

there, and they blow them whenever they want to—use

their own judgment.

Gentlemen of the Jurj-, where there is no whistling

post, where there is no rule, are we to believe that these

eight or ten blasts of the whistle were given in those

few liundred feet? I submit that they prove it too well.

The firemen swears positively that that whistle blew

as they went out of Frisco; but he said that he couldn't

remember whether it blew as they went in. I asked

him how it was that he could remember so v/ell the

whistle going out but he couldn't remember what hap-

pened a minute before. He explained it to you. Why,

he said he and the engineer talked it over the next day.

And that is the evidence that they gave to you here,

the result of the talk that they had the next day. The

fireman, if you will remember, testified that it was cus-

tomary along that run to blow the whistle into stations

but not to blow out. And the engineer testified that it

was customary to blow out and not to blow in. You

will remember how the fireman, when Mr. Bunn began

cross-examining him as to this blowing at Black Bear,

as they blew in, but he said finally that he didn't remem-

ber and that there was no such rule about it.

Gentlemen of the Jury, that is the only disputed, con-
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troverted question wliicli has been presented to you.

And yet I submit tliat tlie important question, the im-

portant question in the case, is the question of whether

or not that engineer was keeping a lookout ahead. If

lie was not keeping a lookout ahead we all know that

he was guilty of negligence; because we all know that

it is the duty of the engineer to keep his eye on the

railroad track aliead. That isi the first duty, as Mr.

Callahan says. That is the duty of the engineer. We
all know that his throttle is there and his valves, so

that he never has to move from the point where his eyes

can look ahead. And the undisputed testimony is that

it was bright enough and light enough that night to see

clear to the rocky cut. Had he looked but an instant,

gentlemen of the jury, he would have seen this man

upon the railroad track. But he never looked, and the

first whistle that he gave up there was at Mrs. Felz's

house, the house beyond the point where Harry Jones

was struck.

You remember that ]\Ir. Jones testified that he was

struck right here (indicating on the map); and Mrs. Felz

testified that it whistled as it passed up by here (indi-

cating), that she felt the vibration of the train passing

her door just as the whistle blew.

Now, gentlemen of the Jni'}\ it is not unusual at all

that a man at that point would not have heard the train

coming. Why, think of the water falling 280 feet down

the precipice, down those precipitous steep mountains,

and then also of the roar of that Canyon creek that is

dropping over that eight-foot dam. That is not like
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going off across the eomitry hero where all is quiet dur-

ing the night. But there the mills of industry are

throbbing all the night through. There men work, in

the night tlie same as they do in tho da}-, and the only

difference between the night time and the day time on

Oanyon creek is that in the day time the railroad trains

run and in the night time it is but occasional to see

one going up or down.

Counsel has called your attention to an employee of

yours driving a wagon along the road and running over

a man who didn't see him coming, didn't look around,

and asked you if you thought that that man should re-

cover of 3"ou for your emi^loyee running him down. I

say, and I think you will agree with me, that if your

employee recklessly drove ahead without calling out or

giving warning to that man when he had the clear last

chance to save his life and did run over him and kill him

or injure him that that man should have the right to

recover against you for that wanton willful negligence

of your employee.

Gentlemen of the Jury, if tlmt engineer had been

keeping a lookout that night he could have certainly

have saved the plaintiff from any injury. He testifies

to you that that is a four per cent grade; that he had

three passenger coaches behind the engine and that he

was not going to exceed six miles per hour. How far

would it have taken him to stop that engine? Why,

Gentlemen of the Jury, he could have stopped it in ten

feet or fifteen or twenty feet at the outside. I asked

him on the stand and he told you that he could not stop
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that train in less tlian 100 feet. The idea of it! Be-

tween liere and clear across that street on a fonr per

cent g^rade going only six miles per hour! And just

after having started, as he said. If he had been keep-

ing a lookout and seen this plaintiff on the track he

could have stopped that train between me and the wall

over there, if he was telling you the truth as to the

speed of the train. Did he do it? No. He wasn't keep-

ing a lookout. And this man who was going along there

and never saw the train or heard it until it was right

upon him, as he testifies, was run down and injured.

Gentlemen of the Jury, Mr. Babb spent a large part

of his time this morning in trying to convince you that

Mr. Jones must have heard that engine and that train

coming. Does one of you believe that he would have

been standing there on that railroad track, a mark to

be run over, if he had heard it? Why, every presump-

tion of laAv and of fact is. Gentlemen of the Jury, that

he would have gotten off the track had he heard the

engine coming. As Mr. Forney said this morning, with

everything to live for and no reason to die, do you think

he would have stood there and been run over had he

heard it? That is a question which is removed as a

question of doubt; because we all know that the first

law is the law of self preservation. The first rule of life

is the rule to care for one's self. Mr. Jones, like every

other man, wcmld have exercised it that night, and did,

so soon as he saw it coming; he tried to get off but he

didn't get off in time.

.Mr. Bunn says that that awful black smoke came back
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and that the engineer could not see very well. He tries

to o-ive that as a reason, gentlemen of the jury, for his

not having kept a lookout. But the fact remains that

he did not see that man, that it was his duty to look

ahead; that it is the duty of the defendant company

to so fix its engines and to provide such appliances that

a clear track may be seen ahead. That man going

there, if he was there lawfully, if he did not hear that

train coming, he was entitled to be warned by the

whistle or the bell. He was entitled to be notified that

that train was coming. Was he? There isn't any pre-

tense that he was, because they didn't even know that

he was there, for the reason that they had not been

keeping a lookout on the track ahead.

One more thing, and you will notice that the defend-

ant has not sought, and has practically admitted that

Mr. Jones' injuries are as we say they are. The de-

fense has admitted that those injuries are permanent,

and that he will never recover from them. And I call

that to your attention in coming to your verdict, so that

if you do determine that Mv. Jones was in the exercise

of that due and reasonable care which a reasonably pru-

dent man would have exercised that you will allow us

the damages for that permanent injury which will com-

pensate him therefor,

Mr. Babb took the picture and he tried to show you

that there was plenty of room between the track and

the fence. Why, we grant that had Mr. Jones known

that the train was coming he would have been some

place off that railroad track, between the fence and the
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railroad track, or off on the other railroad track, or

some place where he would not have been hit. But

that is the graveman of the whole case. Gentlemen of

the Jury, that he did not know it was coming; that he

was there where he was injured, because he had not

been warned, as he had a right to expect tliey would

warn him, for they had knowledge, they had notice that

the water was falling down there and drowning the

noise of the approaching train. The whole question in

the case is not whether he might possibly have heard;

the question is, Did he hear? And, Would any other

reasonably prudent man have heard under the same cir-

cumstances?

I submit. Gentlemen of the Jury, that we have shown

you that conditions were such there that no man would

have heard only the rumble of that train, and they don't

pretend that they whistled up there until they got to

Mrs. Felz's house, which was after Mr. Jones was struck.

Gentlemen of the Jury, in trying these questions,

don't try them by abstraction. Try aud present to your

own minds just as the matters and tilings connected

with this accident were presented to Mr. Jones' mind

on tliat night. Place yourselves in his position, walk-

ing along tliHt track where the water falls down the

mountain side, where it rushes over that dam, the wind

biowin c^ in your faces, with tie rails wet from a re-

cent snov,'—and we all know as a matter of common

knowledge that tlie rumble of the train upon a wet rail

is not as loud as it is upon a dry one. Try to present

those facts to your own mind. Then sav whether or
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not he acted prudently, and as 3(hi would have acted.

Try and present to your minds the fact that upon that

ni.olit in question all of the regular trains had passed;

that only one was left, a special train, which Mr. Jones

says he knew nothing about; that they came up behind

him without any warning, and this man was terribly

and permanently injured.

Counsel has spoken bore about being fair. Let me

again call your attention to tlio fact that they have

placed upon this stand two men or three who testified

concerning the statements made by that man when he

was in the throes of delirium caused by pain. Is that

fair? The nurse testified upon the stand that Mr. Jones

for two weeks was delirious from pain; and Judge Os-

good says that he had a conversation with him seven

or eight or ten days after the occurrence. Mr. Jones

denies that. The question is for you to determine be-

tween those statements.

But again, as I say, there is only one material mat-

ter in controversy here, and that is as to the whistling

of the train and the notifying of this man to get off

the track, which is reasonable to presume? The en-

gineer admits that he was negligent in not keeping a

lookout, admits that he was not looking ahead; admits

tluit he did not see the plaintiff upon the track. If

he was negligent in that respect. Gentlemen of the Jury,

I submit that the presumption is that he was also neg-

ligent in not sounding the whistle and not ringing the

bell.

Gentlemen of the Jury, the case for the plaintiff has
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been so ably presented by ^Ir. Forney that I do not know

of anythini^' more that I can say to yon. I can thank

yon for the attention which yon have given ns throngh

this trial; and whatever yonr verdict may be, Gentle-

men of the Jnry, I shall feel that all of ns are friends.

I am glad to have had the jnry which we have had to

try this case. Whatever yonr verdict may be yon may

be snre that we shall be satisfied that yon have done

the very best within yonr power. Remember, as Mr.

Forney says, the Golden Rnle, "Do nnto Mr. Jones as

yon wonld that he wonld do unto yon if your relations

were reversed." .' ??!

I thank you.

]\rr, BUNN.—If your Honor pleases, I have not made

any more objections in this trial than I have found neces-

sary, and I do think it necessarj^ in behalf of a client,

and this client in particular, to make the following ob-

jections to the argument of counsel, and exceptions

thereto

—

The COURT.—Well, I don't know, Mr. Bunn.

Mr, BUNN.—^The argument upon the willful act of

the engineer, or a party in this case, which is not al-

leged in the complaint.

The COURT.—I don't think I will listen to any ex-

ceptions now.

]\rr. BUNN.—Will your Honor refuse to permit me to

take exceptions I wish to take?
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The COrRT.—I rofuso to allow you to make auotlior

aro'iiment before tlie jury.

Mr. BUNN.—I don't want to do that. I will put them

in writing if your Honor will permit me to do so.

The COURT.—Well, yon may do that, and file them.

Mr. BUNN.—All rioht. Thank you.

The COURT.—As far as that is concerned, there have

been statements made by counsel in aroiiment that do

not amount to much, but they have been made about

matters that did not actually occur in tlie case. Ex-

ceptions might be taken to them. If I permit now the

taking of exceptions to everything that has been said it

complicates the matter after a case is submitted. I

don't want to hear exceptions. Objections may be

made while counsel is making them. That is the proper

time, so that the court can stop it where they are going

outside of the record.

To which ruling of the Court the defendant, by its

counsel, then and there duly excepted.
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In the Circidi Court of the United ^^tates, hi and for the Dis-

trict of Idaho. .

HARRY S. JONES,

Plaintiff,,

vs.

NORTHERN PACIFIC RAILWAY
00.,

Defendant.

Defendant's Request for Instructions.

Defendant requests the Court to give the following

instruction to the jury, viz.:

The Court instructs the jury that it is their duty to

return a verdict for defendant.

The Court refused to give said instruction; to which

action of the Court the defendant by counsel duly ex-

cepted.

The COURT.—Counsel for plaintiff has submitted a

number of requests here to be given as instructions.

The defendants have not, except one general one. I

will say to you, gentlemen, that while I think your sug-

gestions here are generally within the law, yet some of

tliem are rather repetitions, and then, they are clothed

in legal verbiage, which I think would not be as satis-

factory to the jury as the plainer language which I shall

use in trying to direct their attention to the issues. It

is my aim of course to make my suggestions to the jury

such as will aid them as far as possible, but without
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conveying to them any hint as to what my own convic-

tions or judgment may be in the matter. The instruc-

t.ious that I shall give the jui'y are such as I make of

my own, although I have read yours all over and con-

sidered them, and from them have taken some sug-

gestions. I may add that I will endeavor, if 1 do not

forget it, to announce the numbers of the instructions

as I give them, so that you may take note of them and

take your exceptions accord in );ly.

INSTRUCTIONS.

I.

Gentlemen of the Jury: There are some facts which

are so clearly established here by the testimony that I

have no hesitancy in saying that thej were established.

But where there is any contradiction in the testimony

I aim to leave the settlement of the question entirely

to you in that particular.

It is beyond any dispute that an accident occurred at

the time referred to, and that the plaintiff was injured.

There is no disputing those questions. But the fact

that an accident occurred and that the plaintiff was in-

jured is not sufficient to justify you in finding a verdicl

in his favor. Keep that in your minds. You are not

to be governed by any sympathy, or find a verdict for

him simply because he has been injured. You must

base your verdict upon the facts that exist in the case

in connection with the law which I will give you.

There is another thing that perhaps I should caution

you on, which has been referred to by counsel, although
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counsel has been very fair ia that matter. That is, that

you are not to nialve any discrimination between these

parties because one is a corporation, whether it be a

rich corporation, or a bankrupt corporation, or whether

tlie plaintiff is rich or poor. Those are questions that do

not appeal to you at all. All those matters you must

leave absolutely out of the consideration, as you have

said in your examination by counsel that you would do.

II.

The law makes you the sole judges of the weight of

the evi'dence, as well as of the credibility of the wit-

nesses. Now, by the weight of evidence is meant simply

this: That you must judge upon any issue which is pre-

sented which party has presented the stronger evidence.

In a civil case the party prevails who has presented a

preponderance of the evidence in favor of that issue.

The plaintiff in this case presents certain issues. It de-

volves upon him of course to prove those issues. Now,

the testimony which he adduces in favor of the asser-

tions which he makes, in order that he shall prevail, and

in order that you shall decide that issue in his favor,

must be a( little stronger than that of the defendant

against those issues. That is what is meant by the

weight of the testimony, and you are the judges of that.

As to the credibility of witnesses, the meaning of thac

is simply this: That you must judge as between the

witnesses, and especially where thej^ contradict each

other, as to which is telling the truth. The fact that

witnesses niav contradict each other is not to be con-
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elusive evidence tliat either of them has willfully testi-

fied falsely. Unfortunately human nature cannot see

things alike. Two men will not see the same transac-

tion alike, they will not hear alike. The same men can-

not tell the same story on two successive days, and es-

pecially not on occasions mouths or years apart. But we

do expect witnesses to testify as to the main issues sub-

stantially alike. But discrepancy in the minor matters is

not a matter that is to be charged against them as any

evidence that they are aiming to testify falsely. So you

must be considerate in considering the testimony of

witnesses. Try to take into your minds the main issues

in the case and not burden your minds with the fact

that some of the witnesses may have disputed each other

upon immaterial matters. Now, where witnesses con-

tradict each other, in order to arrive at the conclusion

as to which has testified to the truth you must consider

their testimony in connection witii all the circumstances

and surroundings of the case, and especially with those

facts that you know to exist to see whether or

not they are harmonious with the facts that you

know must exist in the case. Then again, you

may, in arriving at that matter, judge by the manner

of the witness in testifying as to whether he was testi-

fjdng to the truth or not. And a very important fea-

ture is the interest that a witness may have in the result

of the case. Always when a witness has a pecuniary

interest in the result of the case his testimony must be

viewed with great scrutiny; for, unfortunately, we have
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all learned that a man's judgment and his testimony

are sometimes swayed by his interest.

III.

Now, leaving those questions with yon, I call your

attention to the two leading questions of fact in this

case. The first is whether this accident was the result

of carelessness on the part of the defendant railroad

compan}'. The second is whether the plaintiff, through

any carelessness of his, contributed to the result of this

accident. Those are the two important questions of

fact that you are first to determine in this case.

When I speak of the defendant company's neglectj

that of course, as you understand, includes the neglect

of its employees and its servants. A corporation can act

only through its officers or through its employees, and

of course the carelessness of its servants in a case like

this is to be charged to the defendant itself. In othei'

words, it is the same as if the defendant itself were guilty

of the carelessness of which you may find its servants

guilty.

You must first take into consideration the situation

that existed at the place where the accident occurred.

It is well established here that that is a very narrow

canyon, and that a great many interests are operated

there. We have two railroads in that canyon, we have

houses, residences, mills, and mining operations carried

on, there and it is beyond dispute that the people have

been in the habit of traveling up and down that railroad

track. The railroad company has made no objection
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to that. Til fact, I conceive that they have permitted

that because it is almost a matter of necessity. They

liave tried to co-operate together there, the people and

the railway company, with the view that all should use

it as far as is consistent with each other's interests.

Of course the railway company have the right of way

there and are entitled to that. But from the fact that

the people have long been in the habit of using thai

track, passing up and down that railroad track there,

and no objection has been made, a license to them is in-

ferred, and that when they travel over that they are

not there in the character of trespassers. In other

words, the plaintiff had a right, under all the circum-

stances that exist there, which has been shown to you

by the testimony, to be upon that track. He cannot be

charged as a trespasser.

Now, the question is. Were the employees of the de-

fendant company careless? Did this accident result

entirely from their negligence? The first question that

is suggested is this: What degree of care must the em-

ployees observe under the circumstances? The law is

that all of us in the performance of any of our avoca-

tions in w^hich other people are interested, or may be

affected by our transactions, that we must exercise

what is termed reasonable care. The question you will

ask, What is reasonabli care? It is that degree of care

which a sensible and p fudent man would exercise under

the circumstances surrounding a transaction, whatever

it may be. That def^ree of care increases as the danger

increases.
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To illustrate: If a man is driving a stage coach he

will exercise a certain degree of care. Now, if that

same man is operating a railroad train he must exercise

more care than he would in driving a coach, for the sim-

ple reason that the danger surrounding the operation of

a railroad train is greater than that in operating a

stagecoach. At the same time the law still is that the

care must be reasonable care under the circumstances

of the case.

In this case the danger of operating this road was

greater as a matter of course than it would be on a road

running through a country district, and a greater de-

gree of care would be required there than in operating

a road through a country district not habitually used

as a passageway for people.

But you must also bear in mind that that care is not

to be of such a high degree as to make the conduct of

the business, whatever it may be, a burden. A railroad

engineer has more to do than simply to stand and watch

the track ahead of him. You understand that from the

evidence in this case and form the arguments made.

He has other business to perform. While it is a part

of his duty to watch the railroad track and avoid ob-

structions, to avoid coming in conflict with any person

or persons who may be upon it, at the same time he has

other duties to perform and those duties and his watch-

fulness must be carried out consistently with each other.

You cannot in any case make the exercise of care of

such a degree as to make the conduct of the business a
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burden. The exercise of care must be of a reasonable

nature under the circumstances of tlie case.

A JUROlv.— Voui' Honor, just before you finish that,

I want to ask one question audi that is in reference to

tlie manaji-ement of this road. Does the management

of this road include any of the servants besides the en-

gineer, fireman and conductor? Are those the ones

that we may expect

—

The COUllT.— I will say to you that while the rail-

road company is in general responsible for its manage-

ment, this matter is limited to the transactions and the

people who were there that night operating the train.

The other officers of the company cannot under the cir-

cumstances of the case be charged with negligence ex-

cept as the company itself becomes chargeable for the

negligence of its servants. Its servants in this case

were those who were operating that train on that night.

If you find that on this night in question the servants

of this company exercised that degree of care which

you would say a careful and reasonably competent and

prudent man would exercise, then the company is not

responsible, and your verdict would have to be for the

defendant. If, on the contrary, you find that these ser-

vants were careless and did not exercise the degree of

care which I have instructed you they should, then that

far that issue is against the defendant.

V.

Then we come to the fifth and next question for your

determination. That is, even assuming that the ser-
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vaiits of the coiiipauj were negligent, whether the plain-

tiff himself was negligent or not; whether he was guilty

of such negligence as contributed to the accident which

followed, and of such negligence which had he avoided

the accident would not have followed.

You must bear in mind in that connection that these

same principles applied to the defendant would apply

to him. Tliat is, his watchfulness must be according

to the circumstances surrounding him. If he is in the

midst of great danger his care must be greater than it

would be under circumstances where the danger is not

so great. To illustrate that: Suppose he is walking

upon a track in some place where he knows there is no

danger of trains coming, he would not be required to ex-

ercise the care that he would in walking upon a track

where he knows that trains are liable to come at any

time.

It has been shown in evidence here that there were

special trains running up that road from time to time,

as well as regular trains. He knew these facts well,

because he had long lived there and lie knew of the dan-

gers surrounding the operation of that road and knew

that trains were liable to come at unusual hours. You

must bear those facts in mind while you are considering

his exercise of care. If you find from the evidence that

he did not exercise the care that a prudent man would

under all the circumstances of the case, and that he

was guilty of negligence that contributed to this acci-

dent, then again your verdict would have to be against

him and in favor of the defendant. If, on the contrary,
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you find that lie did exercise the care that a prudent

man would under those circumstances, then that issue

you find in his favor and against the defendant.

To sum that up: If you find either that the defendant

was not careless, or that the plaintiff was careless, then

your verdict must be for the defendant. But if you find

that the defendant was careless and also that the plain-

tiff was not, then your verdict must be for the plaintiff.

I hope I have made that clear, so you will understand

the issue.

VI.

I come now to the question of damages; and I here

warn you, as I always do in cases of this kind, that you

are not to infer, because I instruct you upon that question

that I expect that you shall find damages. I Instruct

you on that simply because it is a part of the law in the

case. I do not aim to intimate to you what my views

are, if I have even reached a conclusion. You must

reach your conclusions from the testimony unaided by

me so far as the facts are concerned. The plaintiff asks

135,000 damages, but of course that is not the criterion

by which you are to be governed. You are to be gov-

erned in finding your damages, if you find damages, not

by what they claim as to the amount, but by what the

evidence shows the plaintiff would be entitled to. I

will say here that the complaint does not ask damages,

I believe, for expenses incurred by way of medical bills,

so I leave that out.

There are two questions that you are to consider, and

the first is I instruct you that the plaintiff is entitled
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to such damages as you deem reasonable and just toe

the mental and physical pain that he suffered during

his illness. That is the first item of damages. Of course

I can make no suggestion as to the amount. That is

for you to determine from all the facts of the case from

the time that you find he was sick and suffering. The

second is the amount that you find that he loses by rea-

son of the injury which he has sustained.

There has been testimony here as to the nature of

this injury and the permanency of it. If this were a

permanent injury and a total disability from all service,

the rule would be to estimate about the length of time

he would have likely lived but for the injury, considering

the state of his health, and then to allow him what you

think he would have been able to earn during the time

of his life. In that connection you will consider the

time he would lose, consider the wages he has earned

heretofore, and then reach a conclusion as to what the

probable amount of his earnings would be, and what

he therefore would lose by reason of this injury. But

you must bear in mind in this connection that he is not

totally disabled, although I believe that is alleged in

the complaint. It is not shown that he is. On the con-

trary it is established that he is not totally disabled,

but that he is able to work and has been working foi*

some time past, up to the time that he came here; and

I believe the testimony shows that he received about

the same wages, I think the same wages, that he had

been receiving before. Now, these matters you must

consider. He is not entitled to recover any damages
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for what he may be able himself to earn hereafter; but

only to recover such as yon find he would not he able

to earn by reason of whatever disability he is suffering

and laboring under.

I will have to correct one suggestion of counsel and

T believe it was the counsel that first addressed you:

He said tliat you must ask yourselves the question as

to what you would be willing to take under the cir-

cumstances and put yourself in the position plaintiff

is in. That is not a fair criterion at all, gentlemen. I

presume none of us would be willing to take any rea-

sonable amount and suffer any kind of privation in the

future. There is no law that makes that a suggestion

to jurors or directs jurors to base their verdicts upon

that theory. It is only the reasonable amount that you

think a party would be entitled to where all the circum-

stances of the case are considered, and not what you

would be willing to take and put yourselves in his place.

You must not base your verdict upon any consideration

of that kind.

So far as I can remember, I believe those are the

only suggestions I desire to make to the jury.

I have two forms of verdict here. The first is "We,

the Jury in the above-entitled cause, find for the plain-

tiff and assess the damages at the sum of $ -^

—

dollars." Xow, if you find for the plaintiff you will

insert in there the amount which you find for him, and

the foreman that you select will sign your verdict.

The other form of verdict is this: "We, the jury in

the above-entitled cause, find for the defendant."
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If joii find for the defendant voii have nothing to

insert, except that jour foreman that jou select will

sign your verdict.

The COURT.—Gentlemen, before the jury retires I be-

lieve, under one of the late decisions of the Court of

Appeals, JOU are required to take jour exceptions now

to the instructions of the Court or failure to instruct.

The plaintiff will announce his exceptions.

Mr. BABB.—We have prepared ours in accordance

with the rule, jour Honor; we have been prepared here.

The COURT.—Then jou maj simplj file those.

The COURT.—I will liaud them over to the stenog-

rapher and have him copj them in the record.

Mr. BABB.—We want the record to show that we

handed them to the Court.

The COURT.—And I will hand them to the stenog-

rapher.
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United States of America,
•1

State of Idaho. J
ss.

In tlw Cirridl Court of lite inilcd >S7(//c.v, fur t/tc District of

Idaho.

nARRY S. JONES,
Plaintiff,

vs.

NOKTHEIIN PACTFIO RAILWAY
CO.,

Defendant.

Exceptions to Instructions.

Now comes the defendant immediatelj at tlie close

of the instructions of the Court to the jury, and before

the jury have removed from their seats in the jury-box

or taken up the consideration of the case, and takes

the following exceptions to the instructions of the Court

to the jury, to wit:

1. Defendant excepts to each and every of the in-

structions of the Court which submits to the jury in

an}' form or manner the question of whether the de-

fendant has been guilt}- of any negligence on the ground

that there is no evidence in the case of negligence on

the part of defendant which would support a verdict,

and if a verdict were rendered on the ground of negli-

gence it would have to be set aside for insufficiency of

evidence.

2. Defendant excepts to each and every of the in-

structions of the Court which submit to the jury in any
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form or manner the question whether the plaintiff had

been guilty of contributory neglioenre contributino^ to

the injury receiyed by him, on the gTound that it ap-

pears conclusively, and without any controversy what-

ever in the evidence, that the plaintiff, with full knowl-

edge of his surroundings, of the situation, and of the

dangers incident thereto, entered upon the defendant's

railway track and walked for a long distance thereon

without either looking or listening or watching for the

approach of a train in his rear, and remained upon the

track until he was struck by the engine, notwithstanding

there was nothing to prevent him getting off the track

and the engine had been for a long distance in plain

sight of him, if he had seen fit to look, and for a long

time susceptible of being plainly heard by him, and it

appearing' further that his eyesight and hearing were

good, and that he was cognizant of such obstructions

to his hearing as waterfalls and adverse wind, and

charged him with the duty of such increased care as

such obstructions would make necessary for his protec-

tion; and because, under the evidence disclosed in the

case, a verdict for the plaintiff would have to be set

aside because of the plaintiff's contributory negligence

being established upon evidence absolutely uncontro-

verted.

3. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted to

Ihe jury in amy form or manner the liberty of returning

a verdict against the defendant on the ground of its

negligence because the uncontroverted evidence in the
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case clearly and conclusively establishes that the plain-

tiff was either a trespasser upon the dofendant's track,

or under the most favorable construction to his ri.2:hts

he was at least not more tlian an implied licensee there-

on and not entitled by law to the exercise of any dili-

gence whatever on the part of the defendant, or its

agents, servants or employees for his protection, and

not entitled to recover against the defendant unless on

the ground that the injuries were willfully inflicted, or

could have been prevented by the defendant by ordi-

nary care after the defendant or its agents, employees

or servants were at any time prior to the injury, cogni-

zant of the plaintiff's position of danger, and even if

cognizant thereof defendant might have relied upon

plaintiff's getting out of danger and the complaint is

based on negligence only.

4. Defendant excepts to each and every portion of

the Court's instructions to the jur^^ conimenting upon

each and every of the following circumstances as im-

posing increased diligence upon the defendant company,

and its agents, servant, and employees, on the ground

that the Court failed to charge in the same connection

that the same circumstances likewise imposed equally

if not more additional diligence and care and caution

on the part of plaintiff for his own protection. The cir-

cumstances referred to as so commented upon by the

Court in his respective instructions are respectively the

following, viz.:

(a) Noise from waterfall and creek.

(b) Noise from flume.



446 Northern Pacific Railway Company

(c) Wind blowing- toward the engine and in the face

of the plaintiff.

(d) Snow, rendering travel inconvenient or uncom-

fortable elsewhere than upon the defendant's track.

(e) Electric lights rendering, as alleged, the head-

light from the engine less noticeable.

5. Defendant excepts to the refusal of the Court to

give to the jury the instruction requested by defendant

to return a verdict for defendant.

6. Defendant excepts to each and every portion of

the Court's instructions to the jury which refers in any

w^ay to the necessity of signals either of bellringing

or whistling.

7. Defendant excepts to each and every poi-tion of

the Court's instructions to the jury which comments

upon necessity of plaintiff's attention to push cars with-

out suggestion of necessity of increased care by reason

thereof on plaintiff's part to prevent injury from a train

approaching from behind.

8. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits the

question of duty of defendant's employees to keep a

lookout since no reference was made to the principle

that even if plaintiff had been seen defendant would

have had a right to presume that plaintiff would get off

the track.

9. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits to

the jury the question whether matters in respect of

which witnesses are in conflict, are m^rial.
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10. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits the

question of defendant's negligence because negligence

only would not justify a recovery.

11. Defendant excepts to each and every portion of

the Court's instructions to the jury which stated that

it was almost a matter of necessity for people to use the

track.

12. Defendant excepts to each and every portion of

the Court's instructions to the jur^^ which advised the

jury that plaintiff was not a trespasser.

13. Defendant excepts to each and every portion of

the Court's instructions to the jury which instructed

that greater care is required of agents in charge of

train than of driver of stagecoach.

14. Defendant excepts to each and every portion of

the Court's instructions to the jury which submits ques-

tion of negligence of defendant since under defense of

contributory negligence, defendant's negligence is im-

material and comments on same were misleading.

15. Defendant excepts to each and every portion of

the Court's instructions to the jury which called at-

tention only to extra trains as only special circumstance

calling for extra care by plaintiff.

16. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted as

criterion of verdict whether plaintiff and defendant re-

spectively were "careless" since the expression is too in-

definite and uncertain.
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17. Defendant excepts to each and every portion of

the Court's instructions to the jury which submitted

{iniount of recovery as such reasonable amount as the

jury thinks proper under all the circumstances of the

case.

Submitted:

: J. :m. bunn,

J. E. BABB,

Attorneys for Defendant.

Counsel for defendant handed to the Court in v^^riting

the followino- writings and exceptions before the jury

retired, to wit:

1. Defendant excepts to the refusal of the Court to

allow or permit defendanfs counsel to object or except

to those portions of plaintiff's attorney, Mr. Gray's,

argument, relating to the willful acts or willful neg-

ligence on the part of tlie defendant's engineer, and ex-

cepts to the refusal of the Court to instruct the jury to

disregard said remarks and each and every one of them.

2. Defendant excepts to that part of counsel's

argument relating to defective appliance in the engine

for stopping the train, and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

3. Defendant excepts to that portion of counsel's

argument as to the defendant admitting that the plain-

tiff's injuries were permanent, and excepts to the ruling

of the Court to instruct the jury to disregard said re-

marks and each and every one of them.
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4. Defendant excepts to that portion of counsel's

arn^ument wherein said counsel stated to the jury that

the eno-ineer admits that he was negligent, and excepts

to the refusal of tlie Court to instruct the jury to dis-

regard said remarks and each and every one of them.

5. Defendant excepts to that portion of counsel's

argument wherein said counsel stated to the jury that

it was the duty of the engineer to keep a constant look-

out ahead, and excepts to the refusal of the Court to in-

truct the jury to disregard said remarks and each and

every one of them.

6. Defendant excepts to the action of the Court in

refusing to permit counsel to object to each and every

one of said statements, and to take exceptions thereto.

Counsel for defendant handed to the Court in writing

the following further objections and exceptions, to wit;

prior to the time when the jury retired, and after the

argument of counsel:

Defendant hereby objects and excepts to that portion

of the argument to the jury by plaintiff's counsel, Mr.

Gray, regarding and touching upon:

1. Willful conduct or willful negligence of the de-

fendant's engineer, and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

2. The defendant hereby objects and excepts to that

portion of the argument to the jury by plaintiff's coun-

sel regarding and touching upon defective appliances in

the engine for stopping the train, and excepts to the re-
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fusal of rlie Court to iustnut the jury to disregard said

remarks, and each and everj^ one of them.

3. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel to the

effect that defendant admitted that plaintiff's injuries

are permanent; and excepts to the refusal of the Court

to instruct the jury to disregard said remarks and each

and every one of them.

4. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel wherein

said counsel stated to the jury that the engineer admits

that he was negligent; and excepts to the refusal of the

Court to instruct the jury to disregard said remarks and

each and every one of them.

5. Defendant objects and excepts to that portion of

the argument to the jury by plaintiff's counsel wherein

said counsel stated that it was the duty of the engineer

to keep a constant lookout upon the track ahead of him;

and excepts to the refusal of the Court to instruct the

jury to disregard said remarks and each and every one of

them.

And defendant objects and excepts to each and every

one of said remarks, to the whole of each and every one

thereof and to every part and portion thereof.

And thereupon the jury retired and after an absence

returned into court with a verdict in favor of the plain-

tiff for damages in the sum of seven thousand dollars

($7,000.00), and against the defendant, upon the 13th

day of May, 1905.

Whereupon, thereafter, and on the 13th day of May,
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1005, a jiidjiinont was rciulorod and entered upon said

verdict in favor of plaintiff and ag'ainst defendant for

seven thousand dollars (|T,000.00), the total amount of

said judgment beint*- for the said snm of seven thousand

dollars (17,000.00), and costs and disbursements.

Thereafter, within the time allowed bj law, the de-

fendant moved the Court to set aside the verdict and for

a new trial, which motion came on regiilarly for hearing,

both parties being present, and was argued hy counsel

for the respective parties, and bj the Court overruled.

And now, in furtherance of justice, and that right may

be done, the defendant presents the foregoing as its bill

of exceptions in this cause, and prays that the same may

be settled and allowed and signed and certified by the

Judge as provided by law and the practice of this Honor-

able Court.

JOHNi M. BUNN,

JAMEIS E. BABB,

Attorneys for Defendant.
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J ft tJir Circnil Court of ttiv fnitcd >S7f//r.s-, for the District of

Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Order Approving Bill of Exceptions.

This canse having been brought on regularly before

the Court on this 6th day of July, 1905, upon the ap-

plication of the defendant for the settling and certify-

ing of its proposed bill of exceptions lately filed herein

on, to wit, the 3d day of July, 1905, and within the time

provided for in the order of this court made upon the

stipulation of the parties, and the said proposed bill of

exceptions having been presented, filed and certified

within the time allowed by said stipulation and order,

and the plaintiff not having proposed or offered any

amendments to the said proposed bill of exceptions

within the time allowed by law, or at all, and the plain-

tiff not having any amendments to offer or propose to

the same, and upon the stipulation of the parties and

upon motion of defendant's attorneys, it is

—

Ordered, that said proposed bill of exceptions hereto-

fore filed by defendant in this cause be, and the same
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is hereby, approved, allowed and settled as the true,

full and correct bill of exceptions in this cause, contain-

ino- in full all the evidence and proceedings taken and

had upon the trial of said cause and all of the exhibits

therein, and that the same as so settled and allowed

be here and now certified accordingly by the under-

signed, the Judge of this Court, who presided at the

trial of this cause, and that said bill of exceptions when

so certified be filed herein by the clerk.

Done in open court this 6th day of July, 1905.

JAS. H. BEATTY,

» Judse.

/;/• the Circuit Court of the United States, Ninth Judicial

Circuit, District of Idaho, Northern Division.

HAREY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
j

COMPANY (a Corporation),

Defendant.

Certificate to Bill of Exceptions.

I, James H. Beatty, hereby certify that I am the

Judge of the said Court before w^hom was tried the

above and within entitled cause, and that the matters

and proceedings embodied in the foregoing bill of ex-

ceptions are matters and proceedings occurring in said
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cause, and tlie same are hereby made a part of the rec-

ord herein.

I further certify that said bill of exceptions contains

all of the material facts, matters and proceedings here-

tofore occurring- in said cause and not already a part

of the record herein, and that the same is full, true and

correct in all respects and is hereby approved, allowed

and settled.

Done in open court this Gth day of July, 1905.

JASl H. BEATTY,

. Judge.

Due service of tlie within and foregoing bill of excep-

tions b,y receipt of a true copy thereof after the filing of

the origiual thereof is hereby admitted this Gth day of

July, 1905.

JNO. P. GRAY,

:
A. H. FEATHERSTONE,

J. H. FORNEY,

I
Attorneys for Plaintiff.

[Endorsed] : Ko. 312. Jones vs. N. P. Ry. Co. Bill

of Exceptions. Filed July 3d, 1905. A. L. Richardson,

Clerk. Refiled July Gth, 1905. A. L. Richardson, Clerk.



vs. Ilarrji N. Joiics. 455

In the Circuit Court of tlic United States, in and! for the Dis-

trict of Idaho, Northern Division.

HARRY S. JONES,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (A Corporation),

.

Defendant,

Order Overruling Motion for a Wew Trial and to Set Aside

Verdict.

The above-entitled action coming- on regnlarly before

this Court on this 6th day of Jnly, 1905, for the hearing

of defendant's motion for a new trial and to set aside

the verdict herein, and upon the stipulation of the

parties to the effect that said motion should be heard

this day, and the attorneys for both sides being present

in Court, and after hearing their argument and the

arguments of each of them, and the Court being fully

advised in the premises and having considered all of

the records, files and proceedings in the cause:

It is now tlierefore ordered, that the said motion be

and the same is hereby overruled.

The defendant is allowed an exception hereto.

Done in open court this 6th day of Julj^, 1905.

JAS. H. BEATTY,
' Judge.
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[Endorsed] : No. 312. In the Circuit Court of the

United States, Northern Division, District of Idaho.

Harry S. Jones vs. Northern Pacific Railway Co. Or-

der overruling motion for a new trial. Filed July 6th,

1905. A. L. Richardson, Clerk.

Li the Circuit Court of the United States in and for the Dis-

trict of Idaho, Northern Division.

HARRY S. JONES,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAYi

COMPANY (A Corporation),

Defendant.

Petition for Writ of Error and Order Allowing Same.

To the Honorable Judge of the Circuit Court of the

United States, District of Idaho, Northern Division.

Your petitioner, the above-named defendant, consid-

ering itself aggrieved by the decision and judgment of

the Court aforesaid made and entered herein May 13,

1905, and filed herein May 13, 1905, does pray for a writ

of error from said decision and judgment to the United

States Circuit Court of Aj^peals in and for the Ninth

Judicial Circuit of the United States, and prays that

said writ luny be allowed, and that a transcript and

record of the proceedings upon which said judgment

was rendered, duly authenticated, together with the as-
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sigunient of errors anuexed thereto, may be sent to the

said Circuit Court of Ai)peals in aud for the Ninth Judi-

cial Circuit of the United States. •

Dated July 6th, 1905.

JOHN M. BUNN,

JAMES E. BABB.

Attorneys for Defendant.

Allowance of Writ of Error.

Now, on this Gth day of July, 1905, the writ of error

herein prayed for is allowed, and bond fixed at fifteen

thousand dollars, and the same allowed to act as super-

sedeas,

JAS. H. BEATTY,

Judge of the United States Circuit Court, Ninth Judi-

cial Circuit, District of Idaho.

United States of America,*^

> ss.

District of Idaho. J

I hereby certify that I received the within and fore-

going petition for writ of error on the 6th day of July,

1905, and personally served the same on John P. Gray,

one of the attorneys of record for Harry S. Jones, de-

fendant in error, in the above-entitled cause, on the 6th

day of Jul3, 1905, at Boise in Ada County, State and

District of Idaho, by then aud there personall}^ deliv-

ering to and leaving with the said John P. Gray a copy

thereof certified to by A. L. Richardson, Clerk of the
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United States Circuit Court for the District of Idaho,

under the seal of said Court.

R. ROUNDS,

United States Marshal.

[Endorsed]: No. 312. In tlie Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. N. P. Ry. Co., Defendant.

Petition for Writ of Error. Filed July 6th, 1905. A.

L. Richardson, Clerk. John M. Bunn, Attorney for De-

fendant. '

In the Circuit Court of the United States, for the District of

Idaho, Northern Division.

HARRY S. JONES, '^

Plaintiff,

vs. /

[

NORTHERN PACIFIC RAILWAY!

COMPANY (A Corporation),

.

Defendant.

Assignment of Errors.

Comes now the Northern Pacific Railway Company,

the defendant in the above-entitled action, and makes

and files in connection with its petition for a writ of

error the following assignments of error, which it avers

occurred upon the trial of the cause and in the proceed-

ings therein, and Avhich errors said defendant and plain-

tiff in error will rely upon in the ITuited States Circuit

Court of Appeals for the Ninth Circuit for the relief
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from the jndgmeut rendered in said cause in the court

below, to wit:

I.

The Court erred in overruling the demurrer of the de-

fendant to tlio plaintiff's complaint, which demurrer

was, and is, upon the ground that said complaint did

not and does not state facts sufficient to constitute a

cause of action.

II.

The Court erred in overruling defendant's objection

to the introduction of any evidence in the case, made

upon the ground that the complaint did not and does

not state facts sufficient to constitute a cause of action.

III.

The Court erred in permitting witness Merriam to

testify over defendant's objection as to what streets

there were in the town of Gem and in the village of

Black Bear, the offer of which testimony the defendant

objected to on the ground that it was not the best evi-

dence, and incompetent, and immaterial. (Bill of Ex

ceptions, pp. 18 and 19.)

IV.

The Court erred in permitting witness Merriam to

testify that railroad track runs up the street of Black

Bear and Gem, w^hich was objected to by defendant

upon the ground that the same was irrelevant and imma-

terial and not the best evidence. (Bill of Exceptions,

p. 20.)

V.

The Court erred in permitting witness Bernard to
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testify regarding- the street in Black Bear, and what

there was in the street, and tlie nse of the word "street,"

to which testimony the defendant objected to upon the

gTOund tliat it was not the best evidence, and incom-

petent and immaterial. (Bill of Exceptions, p. 46.)

VI.

The Court erred in permitting the introduction of

Exhibit "C in evidence, to the offer of which defendant

objected upon the gTound that it was incompetent, ir-

relevant and immaterial, and that it did not show the

situation at the point of the accident, and that the

photograph was not taken at the time of the accident,

or within a reasonable time before or after the accident.

(Bill of Exceptions, pp. 47-8-9.)

i VII.

The Court erred in admitting in evidence the photo-

graph marked Exhibit "G" (Bill of Exceptions, pp. 53-4),

to which offer the defendant objected on the ground

that it was not taken at the time, or near the time, of

the injury, but a year or more thereafter; that it was not

shown that the place was the same at the time of the

accident as it was when the picture was taken; that the

place shown in the photograph was not concerned with

any place or point or feature of the situation in this

case.

VIII.

The Court erred in refusing motion to strike testi-

mony of witness Haney, wherein said witness used the

words "county road" (Bill of Exceptions, pp. 93-4),
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wliich motion was made npoii the gronnd that the tes-

timony was not the best evidence, and incompetent and

immaterial.

IX.

The Court erred in refusing to grant defendant's mo-

tion to direct a verdict in favor of the defendant, made

at the close of all the testimony, which motion was

based upon the ground that there is no evidence to

justify the submission of the case to a jury, and no ques-

tion of fact that a jury could be called upon to deter-

mine, and that the evidence introduced at the trial was

insufficient to justify a verdict in favor of the plaintiff;

and upon the gTOund that there was no evidence tend-

ing to show any negligence on the part of the defendant

or its agents or servants, or any of them; and that the

evidence introduced at the trial convicts the plaintiff of

negligence, barring a recovery on his part, and espec-

ially in his entire failure to look or listen for a train

prior to the time of the accident; and that the allega-

tions of negligence in the complaint are that of defend-

ant's failure to ring the bell or blow the whistle; while

the uncontradicted testimony in the case which directly

bears upon the question is that the whistle was blown;

that while plaintiff was walking longitudinally along

the track, upon which and over which he knew trains

weTe liable to run at any time, he did so without look-

ing or listening and without any effort on his part to

avoid injury by being struck by a train; that while

plaintiff might not have been literally a trespasser, yet

under the proof he could have been no more than
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licensee, and, therefore, the duty of the defendant in

operatinji: its trains was not to willfully or wantonly

strike the plaintiff after realizing and appreciating the

danger which he was in, if any; that there is no testi-

mony in the case showing that any agent or servant of

defendant saw the plaintiff prior to the alleged striking,

and tliat inasmuch as they owed liim no duty until after

seeing him and realizing his danger, there was not, and

could not have been, any negligence, on defendant's

part; and that it is successfully proved without contro-

versy, that the plaintiff with full knowledge of his sur-

roundings, his situation, and the dangers incident

thereto, and for his own convenience solely, entered

upon defendant's railway track and right of way and

walked a long distance thereon without either looking

or listening or watching for the approach of a train

from the rear, and remained upon the track until he.

was struck by, or fell against, the engine or train, not-

withstanding the said engine had been for a long dis-

tance in plain sight of him, and for a long time suscept-

ible of being plainly heard by him, whereas there was

nothing to prevent him from leaving the track, and

whereas his eyesight and hearing were good, and

whereas if any adverse wind or waterfall, or any other

thing made it more difficult for him to hear or see, then

his duty to look and listen became the greater; that

whereas there could be no recovery unless plaintiff had

alleged and proved that his injury was willfully or wan-

tonly inflicted, or could have been prevented by defend-

ant or its agents, after becoming cognizant of his
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danger, yet there is no allegation of willful or wanton

conduct on defendant's part, and no proof thereof, and

no allegation that defendant was, or should have been

cognizant of plaintiff's danger, and no proof thereof;

and, therefore, this motion must be sustained. (Bill

of Exceptions, pp. — .)

To which action of the Court in denying and overrul-

ing said motion, the defendant then and there excepted,

and its exception was allowed.

X.

The Court erred in refusing to permit defendant's

counsel to take exceptions to portions of the argument

of plaintiffs counsel, Mr. Gray. (Bill of Exceptions, p.

347.)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XI.

The Court erred in refusing to instruct the jury to

drs.regard that portion of the argument of plaintiff's

attorney', Mr. Gray, wherein he spoke of ''willful acts

or willful negligence on the part of defendant's engi-

neer." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XII.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, relating to "defective appliances in
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the engine for stopping- the triiin." (Bill of Exceptions,

p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed,

XIII.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, to the jury, wherein he stated, "that

the defendant admitted that plaintiff's injuries were

permanent." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XIV.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, Mr. Gray, to the jury, wherein said attorney

stated to the jury that the engineer "admitted that he

was negligent." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XV.

The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's

attorney, ^Ir. Gray, to the jury, wherein said attorney

stated to the jury that it was the duty of the engineer

to keep a constant lookout ahead. (Bill of Exceptions,

p. ).

To which action of the Court defendant then and there

excepted, and its exception was allowed.
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XVI.

The Court erred in refusing to permit defendant's

counsel to make objection audi take exception to the

statement of plaintiff's attorney, Mr. Gray, made to the

jury, wherein he stated to them, in substance, that

plaintiff could recover, on account of the wanton and

willful negli'gence of defendant's engineer, and regard-

ing defective appliances in the engine for stopping the

train, and wherein he stated that defendant admits that

the plaintiff's injuries were permanent, and wherein he

stated that defendant's engineer admits that he was

negligent, and wherein he stated that, it was the duty

of the engineer to keep a constant lookout ahead; and

the Court erred in refusing to permit defendant's

counsel to object to, and take exceptions to, each and

every one of the said remarks. (Bill of Exceptions, p.

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XVII.

The Court erred in submitting to the jury in any form

the question of whether the defendant, or any of its

agents or servants, had been guilty of any negligence

contributing to the plaititiff's injurj^, and wherein the

Court said, "to sum up, if you find either that defendant

was not careless, or that plaintiff was careless, then

your verdict must be for defendant, but if you find that

defendant was careless, and also that plaintiff was not

careless, then your verdict must be for plaintiff." (Bill

of Exceptions, p. .

)
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To which action of the Court defendant then and there

excepted, and its exception ^N^^as allowed.

XVIII.

The Court erred in submitting to the jury in any form

the question whether the plaintiff had been guilty of

contributory negligence contributing to his injury, and

especially wherein the court stated that if you find from

the evidence that plaintiff did not exercise the care a

prudent man would under the circumstances, then your

verdict would have to be against him, but if, on the

other hand, you find that he did exercise such care that

a prudent man would under such circumstances, then

you must find in his favor and against the defendant.

(Bill of Exceptions, p. )

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XIX.

The Court erred in his charge to the jury wherein he

commented upon the noise from watt^' fall and the creek

as imposing a greater degree of diligence upon the de-

fendant company or its agents or servants. (Bill of

Exceptions, p. ——.)

To which action of the Court defendant then and there

excepted, and its exception wlas allowed.

XX.

The Court erred in his charge to the jury wherein he

commented upon the w^ind blowing toward the engine

and in the face of the plaintiff, as itaposing an increased
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diligence iipou the defendant or its agents. (Bill of

Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXI.

The Conrt erred in his charge to the jury wherein he

commented upon the snow rendering travel more incon-

venient elsewhere than upon defendant's track as im-

posing an increased diligence upon the defendant or

its agents. (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXII.

The Court erred in his charge to the jury wherein he

commented upon the electric lights rendering the head-

light on the engine less noticeable, and thus imposing

an Increased diligence upon the defendant or its agents.

(Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXIII.

The Court erred in his instructions to the jury which

referred in any way to the necessity of the defendant

giving signals, either by ringing bell or blowing whistle.

(Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.
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XXIV.

The Court erred iu his charge to the jury wherein he

submitted to them the question of the duty of defend-

ant's employees to keep a lookout ahead, but failed to

make any reference to the principle that even if plaintiff

had been seen by defendant's agents, the latter would

have had a right to presume that plaintiff would get off

the track, unless seen to be in peril. (Bill of Excep-

tions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXV.

The Court erred in submitting to the jury the ques-

tion of defendant's negligence, for the reason that mere

negligence not amounting to a wilful, wanton act, would

not justify a recovery. (Bill of Exceptions, p. .)

To which action of the Court defendant then and ther?

excepted, and its exception was allowed.

XXVI.

The Court erred in his charge to the jury wherein ho

stated, in substance, that he, "conceived the fact to hy.i

that the railway company permitted the use of its tracks

by pedestrians because it was almost a matter of neces-

sity." (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXVII.

The Court erred in his charge to the jury wherein he
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instructed thoin in substtance, that greater care is re«

quired of agents in charge of a train than is required

of the driver of a stagecoach. (Bill of Exceptions, p.—
•)

To which action of the Court defendant then and there

excepted, and its exception was allowed.

XXVIII.

The Court erred in giving his charge to the jury

wherein he called their attention to the plaintiff's duty

to look out onl}' for extra trains, as calling for special

cars to be exercised by the defendant. (Bill of Excep-

tions, p. .)

To w^hich action of the Court defendant then and there

excepted, and its exception was allowed.

XXIX.

The Court erred in his charge to the jury wherein ho

instructed them, in substance, that if they found for the

plaintiff they might find' such sum as the jury thinks

reasonable and proper under all circumstances of the

case. (Bill of Exceptions, p. .)

To which action of the Court defendant then and there

excepted, and its exception w^as allowed.

XXX.

The Court erred in refusing to give the jury instruc-

tions Number One (1) requested by defendant and pre»

sented in w^riting to the Court by defendant's counsel be-

fore the arguments of the counsel to the jury, and be-
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fore the jury retired to consider of their verdict, and

which instructions read as follows, to wit:

"The Court instructs the jury that it is their duty to

return a verdict for defendant."

To which refusal of the Court so to give said instruc-

tions the defendant then and there excepted, and its

exception was allowed.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant.

United States of Americ-.n,

District of Idaho.
ss.

I hereby certify that I received the within and forego-

ing assignment of errors on the sixth day of July, 1905,

and personally served the same on John P. Gray, on

3

of the attorneys of record for Harry S. Jones, defendant

in error in the above-entitled cause, on the sixth day of

July, 1905, at Boise in Ada County, State and District

of Idaho, by then and there personally delivering to and

leaving with the said John P. Gray, a copy thereof certi-

fied to by A. L. Kichardson, clerk of the United States

Circuit Court for the District of Idaho, under the seal of

said Court.

R. ROUNDS,

United States Marshal.

Boise, Idaho, July 6th, 1905.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division,

Harry S. Jones, Plaintiff, vs. N. P. Ry. Co., Defendant.
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Assigiimeiit of Errors. Filed July 6tb, 1905. A. L.

Richardsou, Clerk. John M. Buiin, Attorney for De-

fendant.

In the Circuit Court of the Ihiitcd States, for the Di,stri('t of

Idaho, Northern Division.

HAERY S. JiONES,
\

Plaintiff,

vs.

KORTHERN PAOIFIO RAILWAY
COMPANY (a Corporation), .

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, the North-

ern Pacific Railway Company, a corporation, as princi-

pal, and the Fidelity and Deposit Company of Maryland,

a surety company authorized to do business in the state

of Idaho, as surety, are held and firmly bound unto

Harry S. Jones, plaintiff in the above-entitled action,

in the full and just sum of fifteen thousand dollars

(|15,'000.00),to be paid to the said Harry S. Jones, his

heirs, executors, administrators, leg^al representatives

or assi'gns, to which payment well and truly to be made,

we bind ourselves, and our and each of our successors,

and legal representatives, jointly and severally, firmly

by these presents.

Sealed with our seals and dated this 6th day of Jaly,

1005.
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Whereas, lately, in the Circuit Court of the Uuited

States, in and for the District of Idaho, Northern Div

ision, in an action pending in said court between Harry

S. Jones, as plaintiff, and the Northern Pacific Railway

Company, a corporation, as defendant, a judgment was

rendered in favor of said plaintiffs, and against said de-

fendant, for the sum of seven thousand dollars ($7,-

000.00), and costs of action, and the said Northern Pa-

cific Railway Company has obtained from said court a

vrrit of error to reverse said judgment in the aforesaid

action, and a citation directed to the said above-named

plaintiff, citing and admonishing him to appear in the

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California:

Now, the consideration of this obligation is such, that

if the said Northern Pacific Railway C'Ompany, plaintiff

in error, shall prosecute its said writ of error to effect

and answer all damages and costs, if it fail to make its

plea good, then the above obligation to be void; other-

wise to remain in full force and effect.

NORTHERN PACIFIC RAILWAY COMPANY.
JOHN M. BUNN,

By JAMES E. BABB,
Its Attorney.

FIDELITY AND DEPOSIT COMPANY OF
.AlARYLAND.

By JAS. A. WILLIAMS,

Its Attorney in Fnct, Hereunto Duly Authorized.

[Corporate Seal.]

Attest: WALTER G. MERRYWEATHER,
General Agent.
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The foregoiug bond and sni-ety thereby offered is here-

by approved, this 6th day of July, A. D. 1905.

JAMES H. BEATTY,

District Judge, Sitting as Judge of the United States

Circuit Court, Ninth Judicial Circuit, District of

Idaho.

[Endorsed]: No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, vs. N. P. Ky. Co., Defendant.

Bond on Writ of Error. Filed July 6tli, 1906. A. L,

Richardson, Clerk. John M. Buun, Attorney for Defend-

ant. I

In the Circuit Court of the United i^tates in and for the Dis

trict of Idaho, Northern Division.

HARRY S. JONESL

vs.

NORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

Defendant.

Praecipe for Transcript^

To the Clerk of the Above-named Court:

You will please prepare transcript of the complete

record in the above-entitled cause, to be filed in the of-

fice of the clerk of the Uni4:ed States Circuit Court of

Appeals for the Ninth Judicial Circuit, under the writ

of error to be perfected to said court, aud include in said



474 Northern Pacific RaiJiran Company

transcript the following pleadings, proceedings, papers,

records and files, to wit:

Summons.

Complaint.

Demurrer to complaint.

Order overruling demurrer to complaint.

Answer.

Order extending time for serving bill of exceptions.

Verdict.

Judgment.

Notice of intention to move for new trial and to set

aside verdict.

Motion for new trial and to set aside verdict.

Stipulation that Court may settle and certify bill of ex-

ceptions.

Stipulation that motion for new trial may be heard with-

out notice.

Order settling bill of exceptions.

Bill of exceptions.

Order denying motion for new trial and to set aside ver-

dict.

Petition for allowance of writ of error and order allow-

ing writ of error and fixing amount of bond.

Assignment of errors.

Writ of error.

Bond on writ of error.

Citation on writ of error and proof of service thereof.

—and any and all other record entries, pleadings, pro-

ceedings, papers and filings necessary or proper to make

a complete record upon said writ of error in said cause.
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Said transcript to be prepared as required by law and

the rules of this court and the rules of the United States

Circuit Court of Appeals for the Ninth Judicial Circuit.

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Defendant Northern Pacific Railway Com-

pany (Plaintiff in Error).

[Endorsed] : Filed July 0th, 1905. A. L. Richardson,

Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States,

Ninth Circuit, in and for the District of Idaho,

Northern Division, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in the

said Circuit Court, before you, or some of you, between

Harry S. Jones, as plaintiff, and the Northern Pacific

Railway Company, a corporation, as defendant, a mani-

fest error hath happened, to the great damage of the

said Northern Pacific Railway Company, as by its com-

plaint appears, and it being fit, that the error, if any

there hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this be-

half, you are hereby commanded, if judgment be there-

in given, that then, under your seal, distinctly and

openlj^, you send the record and proceedings aforesaid.
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with all things concerning the same, to the United

States Circuit Court of Appeals, for the Ninth Circuit,

at San Francisco, State of California, together with this

writ, so that you have the same at the City of San Fran-

cisco, in the S^ate of California, within thirty days from

the date of this writ, in the said court, to be there and

then held, that the record and proceedings aforesaid

be inspected, the said court may cause further to be

done therein to correct that error what of right and ac-

cording to the law and custom of the United States

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this Oth day of July, in the year of our Lord out}

thousand nine hundred and five, and of the Independ-

ence of the United States, the one hundred and thir-

tieth.

[Seal] A. L. RICHARDSON,

Clerk United States Circuit Court, District of Idaho.

The above writ is hereby allowed.

JAS. H. BEATTY,

District Judge presiding in said Circuit Court.
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United States of America, "^

>ss.

District of Idaho. J

I hereby certify that I received the within and fore-

going writ of error on the 0th day of July, 1905, and

personall}^ served the same on John P. Gray, one of

the attorneys of record for Harry S. Jones, defendant

in error in the above-entitled cause, on the Gth day of

July, 1905, at Boise in Ada County, State and District

of Idaho, by then and there personally delivering to and

leaving with the said John P. Gray a copy thereof cer-

tified to by A. L. Richardson, clerk of the United States

Circuit Court for the District of Idaho, under the seal

of said court.

R. ROUNDS,

United States Marshal.

By ^
,

Deputy.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, v. N. P. Ry. Co., Defendant.

Writ of Error. Filed July 6th, 1905. A. L. Richardson,

Clerk. ' I r !i;"ii'lil

Citation.

UNITED STATES OF AMERICA—ss.

To Harry S. Jones, Defendant in Error, Greeting:

You are hereby cited and admonishedv to be and ap-

pear at the United States Circuit Court of Appeals,
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for the Ninth Circuit, to be held at the City of San Fran-

cisco, in the State of California, within thirty days from

the date of this writ, pursuant to a writ of error, filed

in the clerk's office of the Circuit Court of the United

States for the District of Idaho, Korthern Division,

wherein the Northern Pacific Railway Company, a cor-

poration, is plaintiff in error, and you, Harry S. Jones,

are defendant in error, to show cause, if any there be,

wlhy the judgment in the s?id writ of error mentioned,

should not be corrected, and speedy justice should not

be done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this Gth day of July, in the year of our

Lord, one thousand nine hundred and five, and of oui*

Independence the one hundred and thirtieth.

JAS. H. BEATTY,

District Judge presiding in said Circuit Court.

[Seal] Attest: A. L. EICHARDSON,

Clerk United States Circuit Court, District of Idaho.

United States of America, -^

Y
ss.

District of Idaho. J

I hereby certify that I received, the within and fore-

goiuig citation on the Gth day of July, 1905, and person-

ally served the same on John P. Gray, one of the at-

torneys of record for Harry S. Jones, defendant in

error, in the above-entitled cause, on the Gth day of July,

1905, at Boise, in Ada County, State and District of
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Idaho, by tbeu and there persoually delivering to and

leaving- with the said John P. Gray, a copy thereof

certified to by A. L. IJichardson, clerk of the United

States Circuit Court for the District of Idaho, under the

seal of said court.

E. ROUNDS,

United States Marshal.

By
,

Deputy.

[Endorsed] : No. 312. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Harry S. Jones, Plaintiff, v. N. P. Ry. Co., Defendant.

Citation. Filed July 6th, 1905. A. L. Richardson,

Clerk.

Return to Writ.

And thereupon it is ordered by the Court that the fore-

going transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit and the same is

transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,

Clerk.
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In the Circuit Court of tlic I'nitcd States in and for the Dis-

trict of Idaho. '

HARRY S. JONES,

Plaintiff,

vs.

HORTHERN PACIFIC RAILWAY
COMPANY (a Corporation),

|

Defendant./

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify that the above and foregoing transcript of

pages from 1 to 454, inclusive, contain true and correct

copies of the complaint, summons, demurrer to com-

plaint, order overruling demurrer to complaint, answer,

order extending time to file bill of exceptions, verdict,

judgment, notice of intention to move for new trial,

motion for new trial, stipulation that Court may settle

and certify bill of exceptions, stipulation that motion for

new trial may be heard without notice, bill of excep-

tions, and exhibits, order settling bill of exceptions,

order denying motion for new trial, petition for allow-

ance of writ of error, order allowing writ of error, and

fixing bond, assignment of errors, bond on writ of error,

writ of error, citation on writ of error, clerk's return to

writ and clerk's certificate, in the above-entitled cause,
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which together constitute tlie transcript of the record

and return to the annexed writ of error,

I further certify that the cost of tlie record herein

amounts to $236.80, and that the same has been paid

by the plaintiff in error.

Witness my hand and the seal of said Court affixed

at Boise, Idaho, this IStli day of July, 1905.

[Seal] A. L. BIOHARDSON,

Clerk.

[Endorsed] : No. 1222. United States Circuit Court of

Appeals for the Ninth Circuit, Northern Pacific Rail-

way Company, a Corporation, plaintiff in Error, vs.

Harry S. Jones, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States Cir-

cuit Court for the District of Idaho, Northern Division.

Filed July 25, 1905.

F. D. MONCKTON,

Clerk.
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STATEMENT.

This action was brought by Harry S. Jones against the

plaintiff in error, the Northern Pacific Railway Company (a

corporation), to recover damages for alleged injuries received

on the 4th of February, 1904, while Jones, the defendant in

error, was walking along the railroad track of the plaintiff in

error about 400 feet east of the station platform at the town of

Frisco, County of Kootenai, State of Idaho.

Defendant in error had lived in Black Bear about 1

1

months when the accident happened. (Record, p. 237.) He

had used the railway track of the plaintiff in error as a foot

path in going to and returning from the mine wherein he was

'employed, and also in going to and returning from the town

of Gem.

The complaint, in substance, alleges that plaintiff in error

is a corporation operating a line of railroad running from Wal-

lace, Idaho, to Burke, Idaho. That said line of railroad runs

through a narrow canyon. That the line of railroad track is,

and has been for a long period of time, used as a highway by

the residents of the canyon, \\ith the acquiescence and consent

of plaintiff in error. That lietween the hours of 1 1 and 12

o'clock, p. m., of the 4th of February, 1904, plaintiff, while

walking on said track from Gem to his home in Black Bear,

and when defendant in error had reached a point about 300

feet east of the place called Frisco, a special train, being run

negligently and carelessly by this plaintiff in error, struck de-

fendant in error and dragged him about 100 feet, thereby

causing the injuries complained of. That the place where de-

fendant in error was struck was very light by reason of there

being large electric lights nearby, and that by reason of such



Ii'o-hts, the Holit and reflection from the headhght of the loco-

motive was not noticeahle. That the noise caused by water

going over a dam and falHng from a flume nearby drowned

the noise of the approaching train. That no bell was rung or

whistle blown on said train and no lookout ahead was kept on

said train. That it was through n<j fault of the defendant in

error that the accident happened, but solely through the negli-

gence and carelessness of the defendant and its servants. That

the defendant in error was 36 years of age, married and had

two children. That he was a miner by occupatic^n and capable

of earning from $3.50 to $5.50 per day. That by reason of his

injuries he will be prevented from continuing in said occupa-

tion, and will never be able to do haRl work.

The answer of plaintitT in error admits that it is a cor-

poration operating a line of railroad between Wallace and

Burke, Idaho. Admits that a portion of said track is used by

pedestrians in the day time, but denies nearly all other allega-

tions, matters or things set up in said complaint. The answer,

by way of an affirmative defense, sets up that whatever in-

juries plaintiff received at the time and place mentioned in the

complaint, or at any other time or place, were caused and

brought about by the negligence and carelessness of the plaintiff

in error. Upon these pleadings, the case was tried before a

jury which brought in a verdict for the defendant in error for

$7000.00 damages; judgment was entered accordingly for this

amount, together with costs.

SPECIFICATIONS OF ERRORS RELIED UPON BY
PLAINTIFF IN ERROR.

I. The Court erred in overruling the demurrer of the

defendant to the plaintiff's complaint, which demurrer was, and
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is, upon the ground that said complaint did not and does not

state facts sufficient to constitute a cause of action.

2. The Court erred in overruHng defendant's objection

to the introduction of any evidence in the case, made upon tlit

ground that tlie complaint did not and does not state facts

sufficient to constitute a cause of action.

3. The Court erred in permitting the introduction of

Exhibit "C" in evidence, to the offer of which defendant ob-

jected upon the ground that it was incompetent, irrelevant and

immaterial, and that it did not show the situation at the point

of the accident, and that the photograph was not taken at the

time of the accident, or within a reasonable time before or

after the accident.

4. The Court erred in admitting in evidence the photo-

graph marked Exhibit "G" (Bill of Exceptions, pp. 53-54), to

which offer the defendant objected on the ground that it was

not taken at the time, or near the time, of the injury, but a

year or more thereafter ; that it was not shown that the place

was the same at the time of the accident as it was when the

picture was taken ; that the place shown in the photograph was

not concerned with any place or point or feature of the situation

in this case.

5. The Court erred in refusing to grant defendant's mo-

tion to direct a verdict in favor of the defendant, made at the

close of all the testimony, which motion was based upon the

ground that there is no evidence to justify the submission of

the case to a jury, and no question of fact that a jury could

be called upon to determine, and that the evidence introduced

at the trial was insufficient to justify a verdict in favor of the

plaintiff; and upon the ground that there was no evidence
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tending- to show any negligence on the part of the defendant

or its agents or servants, or any of them ; and that the evidence

introduced at the trial convicts tlie plaintiff of negligence,

barring a recovery on his part, and especially in his entire fail-

ure to look or listen for a train prior to the time of the acci-

dent ; and that the allegations of negligence in the complaint

are that of defendant's failure to ring the bell or blow the

whistle ; while the uncontradicted testimony in the case which

directly bears upon the c[uestion is that the whistle was blown

;

that while plaintiff was walking longitudinally along the track,

upon which and o\'er which he knew^ trains were liable to run

at any time, he did so v/ithout lookinp- or listening and with-

out any effort on his part to avoid injury by being struck by a

train; that while plaintiff might not have been literally a tres-

passer, yet under the proof he could haA'e been no more than

licensee, and, therefore, the duty of the defendant in operating

iis trains was not willfully or wantonly to strike the plaintiff

after realizing and appreciating the danger wdiich he was in,

if any ; that there is no testimony in the case showing that any

agent or servant of defendant saw the plaintiff prior to the

alleged striking, and that inasmuch as they owed him no duty

until after seeing him and realizino- liis danger, there was no^,

and could not have been, any negligence, on defendant's part

;

and that it is successfully proved without controversy, that the

plaintiff, with full knowledge of his surroundings, his situation,

an.d the dangers incident thereto, an^d for his own convenience

solely, entered upon defendant's railway track and right of way

and walked a long distance thereon without either looking or

listening or watcliing for the approach of a train from the rear,

and remained upon the track until he was struck by, or fell



against, the engine or train, notwithstanding the said engine

had been for a long distance in plain sip-ht of him, and for a

long time susceptible of being plainly heard by him, whereas

there was nothing to prevent him from leaving the track, and

whereas his eyesight and hearing were good, and whereas if

any adverse wind or waterfall, or any other thing made it more

difficult for him to hear or see. then his duty to look and listen

became the greater; that whereas there could be no recoverv

unless plaintiff had alleged and proved that his injury was

willfully or wantonly inflicted, or could have been prevented by

defendant or its agents, after becoming cognizant of his

danger, yet there is no allegation of willful or wanton conduct

on defendant's part, and no proof thereof, and no allegation

that defendant was, or should have Ijeen cognizant of plaintiff's

danger, and no proof thereof; and therefore, this motion must

])e sustained.

6. The Court erred in refusing to permit defendant's

counsel to take exceptions to portions of the arginnent of plain-

tifif's counsel, Mr. Gray.

7. The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's attorney.

Air. Gray, wherein he spoke of "willful acts of willful neg-

ligence on the part of defendant's engineer," and that portion

wherein he referred to "defective appliances in the engine for

stopping the train," and where Air. Gray stated "that the de-

fendant admitted that plaintiff's injuries were permanent,"

and where Mr. Gray stated that the engineer "admitted that he

was negligent," and where Air. Gray stated that it was the duty

of the engineer to keep a constant lookout ahead.

8. The Court erred in his charge to the jury wherein he
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commented upon the noise from waterfall and the creek as

imposing a greater degree of diligence upon the defendant com-

pany or its agents or servants.

9. The Ccnu't erred in his charge to the jury wherein he

commented uj)on the wind hlowing toward the engine and in

the face of the plaintiff, as imposing an increased diligence

upon the defendant or its agents.

10. The Court erred in his charge to the jury wherein

he commented upon the snow rendering travel more incon-

venient elsewhere than upon defendant's track as imposing an

increased diligence upon the defendant or its agents.

11. The Court erred in his charge to the jury wherein

he commented upon the electric lights rendering the headlight

on the engine less noticeable, and thus imposing an increased

diligence upon the defendant or its agents.

12. The Court erred in his instructions to the jury which

referred in any way to the necessity of the defendant giving

signals, either by ringing bell or blowing whistle.

13. The Court erred in his charge to the jury wherein

he submitted to them the question of the duty of defendant's

employes to keep a lookout ahead, but failed to make any refer-

ence to the principle that even if plaintiff had been seen by

defendant's agents, the latter would have had a right to pre-

sume that plaintiff would get off the track, unless seen to be in

peril.

14. The Court erred in submitting to the jury the ques-

tion of defendant's negligence, for the reason that mere neg-

ligence not amountin.g to a willful, wanton act, would not

justify a recovery.

15. The Court erred in his charge to the jury wherein
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he stated in substance that he. ''conceived the fact to be that

the railroad company permitted the use of its tracks by pedes-

trians because it was almost a matter of necessity."

1 6. The Court erred in refusing to give the jury instruc-

tion Number One ( i ) requested by defendant and presented

in writing to the Court by defendant's counsel before the argu-

ments of the counsel to the jury, and before the jury retired to

consider of their verdict, and which instructions read as fol-

lows, to-wit

:

"The Court instructs the jury that it is their duty to return

a verdict for defendant."

BRIEF OF POINTS.

First. What degree of care does a railroad company

owe to a person walking longitudinally along its tracks?

Grethen vs. Chicago, etc.. R. R. Co., 22 Fed. Rep., 609.

Blanchard vs. Lake Shore & M. S. Ry. Co., 126 111.,

416-18, N. E. 799.

Louisville & N. R. Co. vs. M'Clish, ( C. C. A.), 115

Fed. Rep., 268-73.

King vs. Illinois Cent. Ry. Co., (C. C. A.), 114 Fed.

Rep., 855-62.

Pennsylvania R. Co. vs. Martin, (C. C. A.), iii Fed.

Rep., 586-7.

Griswold vs. Boston & M. R. Co.. 183 Mass., 434, 6j

N. E., 354-5.

Illinois Central R. Co. vs. Eicher (111.), 67 N. E., 376-8.

Hamlin vs. Columbia & P. S. R. Co. (Wash.), 79 Pac.

Rep., 991-2.

Second. Are photographs admissible in evidence when

they do not show the place of the accident, and when the photo-



graphs were not taken at the time of the accident or within a

reasonahle time thereafter.

Third. Was it negligence on the part of the defendant

in error not to look and listen for trains approaching from his

rear ?

Elliot vs. Chicago, etc., Co., 150 U. S., 246, 14 Sup.

Ct., 85-6.

Schofield vs. Chicago & St. P. R. Co., 1 14 U. S., 615-18.

Chicago & N. W. Ry. Co. vs. Andrews, (C. C. A.),

130 Fed. Rep., 65-71.

Kansas City, etc., Co. vs. Cook, (C. C. A.), 66 Fed.

Rep., 115-^3-

St. Louis & S. R. R. Co. vs. Whittle. (C.'c. A.), 74

Fed. Rep., 296-300.

Missouri Pac. Ry. Co. vs. Moseley, (C. C. A.), 57 Fed.

Rep., 921.

Kirtley vs. Chicago, etc., Ry. Co., 65 Fed. Rep., 386.

ARGUMENT.

FIRST. WHAT DEGREE OF CARE DOES A

RAILROAD COMPANY OWE TO A PERSON WALK-
ING LONGITUDINALLY ALONG ITS TRACKS.

For the sake of bre\'ity we will discuss specifications one

( I ) , two ( 2 ) , ten (10), eleven (11), twelve (12), thirteen

(13) and fourteen (14) under this head, as they all refer to

the one point.

The rule of law that a railroad company owes no duty to

trespassers or licensees on their tracks except not to willfully

ov wantonly injure them is well settled, as is shown by the fol-

lowing cases. We quote only from cases where the track was

commonly used as a footpath by those living nearby.
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In the case of Grethen vs. Chicajyo, etc., R. R. Co., 22 Fed.

609, the railroad track was generally, with knowledge of the

company, used hy residents of the neighborhood as a footpath.

Plaintiff was run over by a freight car that was making ?

flying switch. There was no Ijrakcman on the car. no whistle

was sounded or bell rung. The Court said

:

"Persons living in the vicinity of railroads who use the

tracks or embankments, or the space between the tracks, as a

footpath, are wrong-doers, unless permission is granted by the

company so to use its tracks. Although, pedestrians or the

public generally, travel over them without objection, people go

there at their own risk. and. as said, by the Supreme Court

of Massachusetts, 'enjoy the license subject to the perils.' Gay-

nor vs. Old Colony R. Co., 208. * * * While a rail-

road company is held to the highest degree of care in operating

its road, and is liable for all injuries that result solely from a

failure to exercise such care, persons who take the risk and

perils of traveling upon railroad tracks, and are thus brought

into dangerous positions, voluntarily assumed, are not free

from fault, and if injury results therefrom the company is not

liable."

Blanchard vs. Lake Shore & M. S. Ry. Co., 126 111.. 416;

18 N. E., 799-802. The facts will be shown sufficiently in the

quotation from the Court's opinion.

"The plaintiff introduced some testimony tending to

show- that for a number of years the workmen in the freight

houses, who lived west of Halsted-Street viaduct, had been

in the habit of walking upon the tracks under the viaduct at

the noon hour in order to reach their homes for dinner by a

shorter route, and that this custom had never been prohibited
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1

or interfered with by the railroad companies. It is therefore

claimed that the deceased was on the tracks by the implied per-

mission of the railroad company, and cannot be regarded as a

trespasser. But this precise proposition was decided adversely

to the claim thus made in the Godfrey' case (71 111., 500). It

was there said : 'The plaintiff was traveling upon defendant's

right of way * * * for j^jg Q^y^ mere convenience.

* * * There was nothing to exempt him from the char-

acter of a wrong-doer and trespasser in so doing, further than

the supposed implied consent of the company, arising from their

non-interference with a previous like practice by individuals.

But because the company did not see fit to enforce its rights and

keep people off its premises, no right of way over its ground

was thereby acquired.* The Godfrey case was referred to and

endorsed in the Heatherington Case (83 111., 510), where it

was said : The deceased, when injured, was walking * *

* upon the right of way of the railroad company, for pleas-

ure. * * * 5he occupied the position of a trespasser.

The fact that persons residing in the locality where the acci-

dent occurred had been in the habit of traveling upon the rigiit

of way of the defendant, and no measures had been taken to

prevent it, did not change the relative rights or obligations

of the deceased or the railroad company.' Under the authori-

ties cited, we think that the deceased was guilty of gross neg-

ligence in walking upon the track at the place above described.

This being so. no recover}^ can be had in this action, unless the

death of the deceased was 'willfully or wantonly' caused by the

defendant, or unless the defendant is chargeable with such

'gross negligence as evidences willfulness.'
"
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Louisville & N. R. Co. vs. M'Clish. 115 Fed. Rep.,

268-73.

"The objectionable feature of the charge given lies in the

instruction that the jury might consider the almost universal

habit of using the railroad tracks as a walkway in determining

the question of contributory negligence of the deceased. There

is no testimony in the record showing a universal custom to

thus use the right of way of a railroad for a footpath, and we

do not perceive that a practice of this sort would make it any

the less negligent. In such cases it has been frequently held

that such use. where no question of license or public crossing

is involved, is at the risk of those who see fit to thus expose

themselves without cause. Even in the case of a licensee there

is. under such circumstances, the highest duty to exercise the

utmost degree of vigilance in looking out for approaching

engines or cars. Railroad Co. vs. Cook. 13 C. C. A., 364. 66

Fed. 115, 28 L. R. A. 181. In the absence of a license, the

deceased, under the circumstances of this case, was a trespasser,

to whom the company owed no duty except to avoid, after

discovering his danger, any wanton or unnecessar}' injury to

him. R. R. Co. vs. Cook, suf>ra. We think the defendant was

entitled to a charge that the deceased was guilty of contributory

negligence in thus exposing himself to danger by walking upon

the track."

King vs. Illinois Cent. Ry. Co.. 114 Fed. Rep., 855-62.

We think the contention of the plaintiff's counsel that

Mr. King was a licensee on the defendant's tracks at the point

where lie was struck in no way favorably affects the plaintiff's

case. It is only claimed that he and others were in the habit

of passing north along these tracks, between the rails of the
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different tracks, or between the different tracks, indifferently,

without confining themselves to the gravel walk, and that this

was known to the defendant and its servants, who are not

sh.own to have made any effort to prevent it. The fact that

such use of the tracks was permitted, either passively or ex-

pressly, would not relieve persons availing of it from the exer-

cise of ordinary caution, and so far from charging the servants

of the company with any additional degree of care in operat-

ing its trains at midday, would have a reasonable and natural

tendency to dull their attention in taking notice of people pass-

ing about or along the tracks at such a time, on account of its

being a common occurrence, and the persons usually there be-

ing those who were accustomed to the place and having knowl-

edge of its dangers, and trusting in their own capacity to avoid

mjury in such use by timely stepping off a track on which a

train, or part of a train, or engine, was approaching."

Pennsylvania R. Co. vs. Martin, iii Fed. Rep., 586-7.

"This path had for a long time, without objection by the

railroad company, been used by the employes of the pottery in

going to and from tlieir work. The plaintiff was walking upon

it at the time of the accident, and, if he had then been going to

his home, he would have been, though not a trespasser, a

licensee simply, to whom the defendant would not have been

liable, except for wanton or intentional injury."

Griswold vs. Boston & M. R. R., 183 Mass., 434; 67

N. E. Rep., 354-5.

"Evidenxe was admitted against the objection of the de-

fendant, that persons living in the part of town towards which

plaintiff was going were in the habit of using the railroad track

as the route to reach their homes. Assuming that this evidence
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was admissible, it only changes the status of the plaintiff from

that of a trespasser to that of a bare licensee, to whom the de-

fendant owed no duty, but that of refraining;- from willfully or

wantonly running her down."

Illinois Cent. R. Co. vs. Eicher (111.). 67 N. E.. Rep.,

376-8.

"A railroad company owes no duty to a person walking

along its tracks without its invitation, either expressed or im-

plied, except to refrain from wantonly or willfully injuring

him, and to use reasonable care to avoid injury to him after he

is discovered to be in peril; and it makes no difference in that

respect whether he is a trespasser, a mere licensee, or one who

is on the tracks by mere sufferance, without objection of the

railroad company. One who goes upon a railroad track by per-

mission, or where permission may be implied from the circum-

stances, may be regarded as having a license, but one who is

there by mere sufferance is not a licensee, and may be a tres-

passer. In either case there is no duty toward him, except to

refrain from wantonly or willfully injuring him. (Cases

cited.)"

Hamlin vs. Columbia & P. S. R. Co. (Wash.). 79

Pac, 991-2.

The foregoing cases conclusively show the rule of law to

be as we have stated it heretofore. The complaint herein does

not charge willful or wanton acts on the part of this plaintiff'

in error, nor that defendant in error had any permission from

the railroad company to walk on its tracks. .Vt l3est he was

on the tracks merely by sufferance and this plaintiff in error

was under no duty to watch out for him, or to blow its whistle

or to ring the bell on its engine. Therefore we submit that
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the Court below erred as we liave pointed out in the first,

second, tenth, eleventh, twelfth, thirteenth and fourteenth

Specifications of Error.

SECOND. ARE PHOTOGRAPHS ADMISSIBLE

IN EVIDENCE WHEN THEY DO NOT SHOW THE
PLACE OF THE ACCIDENT, AND WHEN THE PHO-

TOGRAPHS WERE NOT TAKEN AT THE TIME OF

THE ACCIDENT OR WITHIN A REASONABLE TIME

THEREAFTER?

This proposition involves the third and fourth specifica-

tions of error. We contend that the action of the Court below

in admitting the photograph marked Exhibit "C" was error

for the reason that, as the picture bore no relation to the scene

of the accident, and was taken more than a year after the

accident during- a different season of the year, it was irrelevant;

and it was harmful to the plaintiff in error in this : That in

this picture, which is of Black Bear, the wagon road is shown

to run very close to the track, while at the scene of the acci-

dent, the road and track are separated by houses. (Record,

p. 124.) It misled the jury into believing that the snow thrown

off the track would make the wagon road impassable at the

place of the accident, and that, therefore, it was necessary for

the defendant in error to be on the track.

Third, was it negligence on the part

OF the defendant in error not to look
AND listen for TRAINS APPROACHING FROM
HIS REAR?

This proposition involves the fifth (5th), eighth (8th),

ninth (9th), and sixteenth (i6th), specifications, and hence

they will be discussed together.
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The authorities are unanimous in declarin,^ that it is a

person's duty to look out for a train even when merely cross-

ing a railroad track. It follows as a matter of course that the

duty is more imperative when a person attempts to use the

railroad track as a highway. Justice Brewer, in the case of

Elliott vs. Chicago, M. & St. P. Ry. Co., 150 U. S., 245; 14

Sup. Ct., 85-6, said:

"The track itself, as it seems necessary to iterate and re-

iterate, is itself a warning. It is a place of danger. It can

never be assumed that cars are not approaching on a track, or

that there is no danger therefrom."

And yet the defendant in error testifies to walking about

one quarter of a mile, consuming from ten to twelve minutes

in so doing, and never looked around in all that space of

time. (Record, pp. 251-2.)

Schofield vs. Chicago & St. P. R. Co., 114 U. S.. 615-18.

Plaintiff was injured in crossing railroad track. Train was

not regular one, and no train was due at time of accident; it

was moving at a high rate of speed; did not stop at depot;

and did not blow the whistle or sound the bell. The Court

adopted the language of R. R. Co. vs. Houston, 95 U. S.,

697, as follows

:

" 'The failure of the engineer to sound tlie whistle or

ring the bell, if such were the fact, did not relie\e the deceased

from the necessity of taking orcfmary precautions for her

safety. Negligence of the company's employes in these par-

ticulars was no excuse for negligence on her part. She was

bound to listen and to look, before attempting to cross the

railroad track, in order to avoid an approaching train, and not

to walk carelessly into the place of possible danger. Had she
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used her senses, she conld n(-»t have failed both to hear and

to see the train which was coming-. If she omitted to use them,

and walked thoughtlessly upon the track, she was guilty of

culpable negligence, and so far contributed to her injuries as

to deprive her of any right to complain of others.'
"

Chicago & N. W. Ry. Co. vs. Andrews, 130 Fed., 65-71.

Plaintiff testified that he stopped, looked and listened before

stepping onto a railroad track where he was struck by a train

and injured.

The Court said : "Common knowledge tells us that a train

of cars drawn over a railroad track by a 90 ton engine at a rate

of 50 miles an hour makes a great noise, and that even a strong

wind, not of extraordinary or unusual velocity or force, does

not render it possible for such a train to come unexpectedly

upon one who possesses a good sense of hearing and is reason-

ably employing it for his protection under circumstances wdiich

otherwise permit its free use. That plaintiff, in possession of

good sight and hearing, could have looked and listened, and

not have seen or heard the train, which must have been in

plain sight, and making a great noise, is contrary to all reason-

able probability, in opposition to the physical facts, and im-

possible of belief. In these circumstances his testimony that

he looked and listened is entitled to no credence, and does not

create a conflict in the evidence."

The above case marshals nearly all the authorities on

the subject of the duty of one at a railroad crossing.

That it is the duty of a person walking on a railroad

track to look and listen, the omission of which is negligence.

is shown by the following cases ; these cases are also authori-

ties on the first proposition discussed herein, but were omitted



there, as were many others, because the point of law is so well

settled.

Kansas City, etc., R. Co. vs. Cook. 66 Fed. Rep., 115-23.

"If it be assumed that, when he crossed from one track to

the other, he did look to the rear, though this is not shown, yet

he afterwards walked on straight ahead for from 20 to 30

yards, according to his own account, without looking behind

him. The duty of one under such circumstances is not only

to look each way on going up(Mi a railroad track, but to con-

tinually exercise vigilance and observe the track l3ehind as

well as before. The duty of looking is a continuous one.

* * * The noises about him made it all the more im-

portant that he should not rely on his sense of heariiig alone.

Under the circumstances of this case, the failure of the plaintiff

to watch his rear was gross negligence."

St. Louis & S. F. R. Co. vs. \Miittle. 74 Fed.. 296-300.

"It has been repeatedly held that a railroad track is itself

a warning of danger, and that one who voluntarily goes or

walks upon a railroad track without looking to see if a train is

approaching when his view is unobstructed is. as a matter of

law, guilty of a want of ordinary care, which precludes a re-

covery for an injury sustained, exen though the railroad com-

pany was itself guilty of negligence."

Missouri Pac. Ry. Co. vs. Mosely, 57 Fed. Rep., 921.

Plaintiff walked 300 feet along a railroad track without look-

ing behind him. He urged the noise caused by a moving freight

train on an adjoining track as an excuse for not hearing the

train approaching behind him. The Court said

:

"How, then, can this plaintiff recover when he deliberately

stepped upon the track and walked 300 feet without once look-
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ing behind him? The fact that tlie roar of the passing freight

train made his sense of hearing practically useless, made the

duty of the frequent and diligent use of his eyes more impera-

tive. Mynning vs. R. R. Co. (Mich.), 26 N. W. Rep., 514-

If it is contributory negligence that bars recovery to cross a

single track infrequently used, and but a few feet wide, v^'ith-.

out looking and listening for the coming locomotive, it is cer-

tainly gross negligence to step upon a track in busy railroad

yards, and walk 300 feet without looking once to the rear, and

especially when the sense of hearing is rendered practically

useless by the noise of a long freight train passing over an

adjoining track."

We. also, would like to ask : How, then, can this de-

fendant in error recover when he deliberately stepped upon

the track and walked at least 1300 feet without once looking

behind him?

Kirtley vs. Chicago, M. & St. P. Ry. Co., 65 Fed. Rep.,

386, follows the rule laid down in Missouri Pac. Ry. Co. vs.

Moseley, supra.

Now let us examine the evidence given by the defendant in

error to determine whether or not he is guilty of negligence as

defined by the foregoing cases. He stated on cross examination

that while he was walking between the rails and in the middle

of the track, (Record, p. 256), yet he was not watching for

any train (Record, p. 251 ) ; that it was out of the regular train

time and he did not exiDCct there was any train running on

the road at tliat time of night, although it was customary for

the railroad company to rnn these special trains several times

a week. Evidently he did not believe that a railroad track in

itself is a sign of danger. He testifies to being familiar with
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the situation in the canyon (Record, p. 239) ; that he was

familiar with the conditions around Frisco (Record, p. 240) ;

that he had walked past the scene of the accident twice a day

for a long period of time jnst preceding the accident. (Rec-

ord, p. 238.) But even had he never been on the track be-

fore, or even in that locality, the noise caused by the water fall-

ing from the penstock and over the dam would have l)een

called to his attention on the night of the 4th of Feburary,

1904. He must have realized that with that noise assailing his

ears, it would be more difhcult to hear a train approaching him,

and that he should call his other faculties to the aid of his

hearing. These conditions which would certainlv appeal to

Gxen a man of less than ordinary intelligence seem to have had

no effect on plaintiff in error according to his own statement.

But it cannot be safely assumed that the noise caused by

the water rushing over the dam and falling from the penstock

made it more difficult for him to hear an approaching train.

He also claims that a wind blowing down canyon made it

more difficult to hear an upcoming train. (Record, p. 219.)

However, on his direct examination he states that there was

no water overflowing the penstock. (Record, p. 221.) So

there is one element of the noise he complains of gone. Refer-

ring again to the wind he savs was blowing down the canyon.

defendant in error stated on cross examination that "It had

Ijeen a sort of Chinook night, so it was a little soft." (Record,

p. 244.) To show the contradiction, we only need call your

Honors' attention to the fact that it is a warm, balmy wind

blowing in from the Pacific Ocean that causes Chinook weath-

er. When a Chinook wind blows down from the crests of the

ice-clad Rockies, then, perhaj'js. the man's story may be worthy
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of a little credit.

The fact is that his sense of hcarino-, if he was exercising

it at the time, would have warned him of the approach of

the train hefore he reached the i)oint where the noise

of the water drowned other sounds, conceding for

a moment only that the noise would drown other sounds.

Where was the defendant in error when the train reached

the Frisco platform and stopped? All the witnesses

to that point agree that it did stop. Cronin says that it stopped

at Frisco "a few minutes." (Record, p. 145.) Burke says

two or three minutes. (Record, p. 311.) Fischer says one or

two or three minutes. (Record, ]>. 322.) All the evidence on

that point seems to show that the point where defendant in

error was struck l^y the train was ahout 400 feet east of the

Frisco platform. It is uncontradicted that when the train

stopped, the rear car was even with the platform (Record, p.

288), and that the engine was then ahout 150 feet east of the

platform. In ether words the engine must have stopped within

2^o feet of where the accident occurred one or two or three

minutes afterwards. Defendant in error states that after he

left Peterson's saloon, he started up the track and never

stopped walking until he was run over. (Record, p. 217.)

We will presume for a moment that the train stopped at Frisco

for two minutes which would he a short stop. If the defendant

in error was walking three miles an hour he w'ould go 528

feet in two minutes. Therefore, as the place of the accident

was 400 feet east of the platform, he must have been 128

feet west of the platform or 278 feet behind the engine wdien

the train stopped at Frisco, and presumably he was not on the

track. '
' ~;
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If he only walked two miles an hcur he would go 352 feet

in two minutes. Therefore, he would have been 48 feet east

of the platform or 102 feet behind the engine when the train

stopped at Frisco.

If he only walked one mile per hour he would go 176

feet in two minutes and would have been only 74 feet ahead

of the engine when it stopped at Frisco.

Now, supposing that the train stopped for only one min-

ute at Frisco, which would be an extraordinarily short stop.

Walking at three miles an hour he would go 264 feet in

one minute. That would place him fourteen feet behind the

engine when it stopped.

Walking at two miles an hour he would go 176 feet in

one minute, which would place him 74 feet east of the engine

when it stopped.

But supposing even that he was walking at only the rate

of one mile an hour, he would go 88 feet in one minute,

which would place him 162 feet ahead of the engine when it

stopped.

Whether or not he could hear the train at the time it

struck him, certainly he must have been able to have heard it,

if he was making any use of his hearing, when it stopped at

Frisco. The testimony is uncontradicted that the track is

straight for a long distance west of the point where the acci-

dent happened and there is nothing to intercept the view. AMiy

did not the defendant in error look behind him? If he had

he could have seen the train ap]:)roaching. or could have seen

it standing at the station. We respectfully submit that the

plaintiff's own testimony shows him to have been guilty of the

grossest negligence. It is unquestionably true that plaintiff
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was in the rear of the eng-ine when it stopped at the Frisco

platform.

FOURTH. Refcrrinj;^ to specification numher six (6),

perhaps plaintiff in error waived its rights h}^ not objecting

and saving exceptions during the course of Mr. Gray's argu-

ment. But to have objected every time Mr. Gray exceeded

his privileges would have made the discussion endless and

created great confusion.

FIFTH. Referring to specification of error number seven

(7), the refusal of the Court below to instruct the jury to dis-

regard the statements of Mr. Gray mentioned in the specifica-

tion of error was very harmful to this plaintiff in error as it

enabled the defendant in error to get matters before the jury

that were neither set out in the complaint nor proven on the

trial.

SIXTH. Referring to specification of error number fif-

teen (15), we submit that the Court erred against this plain-

tiff in error very seriously when he instructed the jury that

he "conceived the fact to be that the railroad company per-

mitted the use of its tracks by pedestrians because it was al-

most a matter of necessity." The defendant in error, although

he apparently attempted to plead a way of necessity in his com-

plaint, introduced no testimony to prove it on the trial. We

res]:ectfully submit that the learned Judge was wrong in his

conception, and that his remark caused the jury to infer that

defendant in error was rightfully upon the track.

in this case your Honors find the plaintiff, whose wife was

ill in confinement but who left his home about eight o'clock at

night (Record, p. 270), stayed down town until midnight

or after (Record, p. 242^1, then started home up the middle of
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the track (Record, p. 256). with one or two Iwttles of whiskey

in his pocket (Record, p. 247), and who. although he says he

watched ahead, actually admits that he was not watching for

any train hehind (Record, p. 251). and although plaintiff says

he did not hear the train whistle, yet a number of people living-

right near the point of accident heard the train whistle (Rec-

ord, pp. 345 and 386), including witness Airs. Josie Clark who

was waiting for her son who came home to Frisco on the train,

in question. (Record, pp. Z3^^~337-) -^^ least two witnesses,

neither of whom were employes of the railroad company, tes-

tified that plaintiff, Jones, stated to them after the accident

that he had heard the train coming and stepped to one side or

got off the track out of the way and afterwards fell back against

the train and was struck.

We cannot concei\'e of there being any recovery under

such a state of facts. It will be understood that there is no

claim here of such willful or wanton conduct on the part of the

railway company's agents as would permit ])laintiff to recover

even though negligent himself. Bearing in mind this fact and

also the plaintiff's statement of his own case, made upon the

stand, this Court will have no hesitancy in declaring that he

cannot recover. There is a great mass of immaterial matter

thrown about the single question in this case. The record, and

particularly the complaint, is burdened with immaterial and

irrelevant matter. It is immaterial how much the railroad track

in question was used by the people in the canyon as a pathway

nor whether such use was with or without the permission or

accjuiescence of the railway company, the plaintiff in this case

most assuredly could have no better or greater right than one

using a public highway which ran along or over a railroad
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track. Under all of the authorities such a one must look and

listen for approaching trains. If any noise, other than that

made hy the train itself tends to make the noise of the train,

whether whistle, hell or runihling, less discernible, then the

duty of the traveller becomes so much the greater.

The judgment of the lower Court should be reversed and

the cause dismissed.

Respectfully submitted,

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Plaintiff in Error.
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STATEMENT OF CASE.

The statement of the case presented by the plaintiff in error

is controverted by the defendant in error. The statement is

not sufficiently full to properly present the law of the case.

The facts adduced at the trial were substantially as follows

:

The Northern Pacific Railway Company is the owner of a

a line of railroad known as the Burke branch running from

Wallace to Burke a distance of about seven miles, in Shoshone

County, Idaho. That the branch runs through a narrow, cir-

cuitous canyon from loo to 400 feet wide, known as Canyon

creek. That rising from l)oth sides are high precipitous



mountains (Tr. p. 5S) and along the said branch of raih-oad

are located the famous Standard, Mammoth, Tiger-Poorman,

Hecla and Frisco silver-lead properties, (Tr. p. 58-59) the

mills and plants of the mines being built along and near the

side thereof and near the line of railroad of the plaintiff in

error.

That about 4,000 people reside along Canyon creek (Tr. p.

9.) That hundreds of men are employed in and about the

mines and work and tliat they live on both sides of the railroad

track of the plaintiff in error, many of the men being married

men and residing there with their families.

That from the place called Manchester to the town of

Burke, a distance of four miles, the railroad track of the

plaintiff in error is lined by the habitation of the persons re-

siding there (Tr. p. 58), and by the places of business. The

said houses are nearly all built al(Mig the bottom of the Can-

yon and from necessity are near to the line of railroad of the

plaintiffs in error, (Tr. p. 62) the distance from the houses

to the track in many places it being less than ten feet. (Tr.

p. 94.) That extending from the houses in many places cross-

walks are built to the railroad track of the plaintiff in error

for the purpose of reaching said h.ouses from the track ( Tr.

p. 94) and that the said track is the customarily used and most

convenient highway along Canyon creek. (Tr. p. 63-64.)

That from Manchester to Burke there formerly ran a wagon

road. That upon the construction of the railroad of plaintiff

in error, it was in many places run along the wagon road.

That as the same exists today, the line of railroad for a large

part of the distance of four miles, runs through and along

the principal street from Manchester to Burke and runs

through and along the only thoroughfare or street in the

towns of Gem, Frisco and Black Bear. (Tr. p. 66 and 69.)



That for a greater distance than one and one-half miles the

hne of raih-oad runs along and through such thoroughfare or

street upon both sides of which are the dwellings, stores, mills

and other buildings in number more than two hundred.

That the said street, higlm'ay or road, including the part

occupied by the line of railroad of plaintiff in error, is from

fifteen to forty feet in width, a large part thereof not exceed-

ing from fifteen to twenty feet in width. That in many places

the said street and road is made [)y cutting down and grading

the sides of the mountains rising from said creek and that in

many places there is no room for houses of any kind along

the side thereof, all of the ground from the rim of tlie moun-

tain to the edge of the creek being occupied for the said street

and line of railroad.

That between Manchester and Burke the railroad track of

the plaintiff in error is constantly, continuously, cus-

tomarily, during all seasons and during all hours of the day

and night used by practically all persons traveling up and down

Canyon creek between the said points and between all inter-

vening points, it being the most convenient, or only convenient

roadway or thoroughfare to the points. (Tr. p. 69, 93

and 94; testimony of Cronin, 131 ; testimony of Haney, 157;

testimony of Swncegood, 177.) That the said track is so used

by all miners going to and from their work, by school children

going to and from school (Tr. p. 158), and by practically all

persons passing up and down said Canyon, and is used by

hundreds of men, women and children during each and every

day.

That on the 4th of February, 1904. the date of the injury to

the defendant in error, and for more than ten years prior

thereto, it has been so used as a passageway and public high-

^^ay ]:)y practically all persons.



That the use of the said track had been with the knowledge

and acquiescence of the plaintiff in error and that the custom

and use was known to and acquiesced in by plaintiff in error

(Tr. p. 129), its officers and servants and was known to those

in charge of the trains of the plaintiff in error. That at no

place and at no time the plaintiff in error prohibited or at-

tempted to prohibit, or prevented or attempted to prevent, the

continuance of the said custom and use, but it acquiesced in,

and allowed and permitted the same, and gave or posted no

warnings and no notices objecting to the use of the said

track.

In fact, the plaintiff in error did not attempt to controvert

the proposition that the track had been so used as a highway

with its acquiescence and knowledge during all of those years,

and the answer of the plaintiff in error admitted that the

railroad track was customarily and C(instantly, openly and

notoriously used as alleged in the complaint with the ac-

quiescence of the company during the daytime, simply limit-

ing the denial to such use in the night time, and its use during

the night time w-as established as firmly by the testimony of

Barnard, Jones, Swicegood and all of the witnesses for the

defendant in error and was not denied by any of the witnesses

for plaintiff in error. The testimony of Swicegood, the

Deputy Sheriff, is particularly clear on this point. ( Tr. p.

184).

That many persons and mining companies are given the

right and license by the said company to use said track between

the towns of Burke and Wallace with push cars and hand-

cars. That it has been the practice of the \\'hite & Bender

company for a number of years to deliver groceries sold by it

by means of a push car on the line of railway of plaintiff in

error drawn by a horse (Tr. p. 73). That other person.s



had been granted the right and hcense to convey both goods

and passengers over said hne of raih-oad by means of push

cars fh-awn up said Canyon l)y horses and allowed to come

down by gravity.

That in many places along said line of railroad in passing

along said highway, road or street with wagons or teams, it

is necessary to drive them upon and along said railroad track,

the road not being wide enough to permit of their driving

alongside and off the track.

Further, that in the winter the snow along Canyon creek is

from two to four feet deep. That the plaintiff in error, in

clearing its tracks, throws the snow from the track and into the

part of the highway, street or road not covered by the track

and fills the same, except the part occupied by the railroad,

with snow to a great depth, making it impossible to travel

along the same except between the rails of the track. That

the snow is thrown there by rotary plows and by section men.

(Tr. p. 213-214).

That during the winter the only means of travel up or down

said Canyon is along and upon the railroad track of plaintiff

in error or along the railroad track of the Oregon Railroad

and Navigation Company on the southerly side of Canyon

creek, which is not used so generally as tiie track of the plain-

tiff in error.

On the evening of the 4th of February, 1904, the defen-

dant in error went from liis home in Black Bear down to

Gem. His wife had been ill and he had been in the house for

two or three days and had gone down for a little recreation

to meet a friend and to get some articles for his wife.

Between the hours of eleven and twelve o'clock he was re-

turning on the railroad track, as had been liis custom, and

when a few hundred feet easterly from Frisco and on a por-



tion of the track wliicli is used as above described, customarily

and constantly, openly and notoriously as a highway and pub-

lic thoroughfare, with the knowledge of the plaintiff in error,

was struck by a railroad train of the plaintiff in error and was

dragged and pushed along said track a distance of about one

hundred feet. That the said train did not stop, but continued

on its course and that by reason of the fact that no lookout

was being kept, the persons in charge of the said train were

not advised of the injurv to the defendant in error at the time

thereof.

After the train passed Frisco the defendant in error was

seen from the rear platform of the rear car by the aid of the

arc lights, lying on the snow. (Tr. p. 134). His hat was

found lying by the track at Black Bear. ( Tr. p. 271).

That the train was a special train and not a regular train,

which might have been anticipated. That where he was

struck he was in plain view from the direction the train was

coming for more than five hundred feet. That the place where

he was struck was near the works of the Frisco Consolidated

Mining Company and within the area made light by the arc

and electric lights of the company distributed about its works

and grounds. (Testimony of Swicegood, Tr. p. 1S2; Testi-

mony of Haney, Tr. p. 1^3). That a wind was blowing down

the Canyon in the opposite direction to that which the de-

fendant in error and the train were moving. (Tr. p. 219).

That about opposite to the point where he was struck and

within one hundred feet there is a dam constructed across

Canyon creek at the head of the Hecia Hume eight feet high

and water flows and falls over the same. There is also a

•discharge of water at a point nearly opposite from the flume

owned by the Frisco Company where water falls down the

mountain side a distance of 280 feet. (Tr. p. 60).



The defendant in error did not, by reason of the said noise

and wind, hear the train approaching and (hd not know of its

presence on the track until he was struck. (Tr. p. 218).

That no bell was rung- and no whistle blown and no proper

or any lookout was kept in front of said engine, as was re-

quired by careful and prudent management. That had the

servants of the plaintiff in error been keeping a proper look-

out on said track ahead of the engine and had such lookout

exercised due care and watchfulness under the glare of the

electric lights the defendant in error could have been seen

about three hundred feet ahead of the train and could have had

time to get off the track. (Tr. p. 163-182). That by reason

of the plaintiff in error failing to sound the whistle or ring

the bell or gi\-e any signal of the approaching train, the de-

fendant in error was struck and injured.

In the statement in the brief of plaintiff in error it is stated

that nearly all the allegations, matters and things set up in the

complaint are denied, but careful examination of the answer

will show that most of the denials are bad. It has not been

our experience to examine an answer more carelessly drawn

than tlie one filed by the plaintiff in error in this suit.

ARGUMENT.

The plaintiff in error assigns thirty errors in its assignments

of error upon which a Writ of Error was prayed for wdiich

have in the brief reduced to sixteen, which, for the purpose

of discussion ma)^ be grouped into four groups.

The first, second, fifth and sixteenth all go to the merits of

the case, the first and second l:)eing based upon the ground

that the complaint did not state facts sufficient to constitute

a cause of action.
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The fifth to the refusal of tlie Court to (hrect the jury to

return a verdict in favor of the plaintiff in error and the six-

teenth to the refusal of the Court to preemptorily instruct the

jury to return a verdict for the plaintiff in error. These may

be considered as valid assignments involving a consideration

of the allegations of the complaint and of the evidence intro-

duced upon the trial. They present the basic question involved

in the case.

The third and fourth assignments of error are to the rulings

of the Court upon the admission of evidence.

The sixth and seventh are directed to the argument of Mr.

Gray in closing the case for defendant in error and to the

refusal of the Court to allow plaintiff in error to make ob-

jections an.d take exceptions thereto.

The eighth to the fifteenth inclusive are to the instructions

of the Court.

We shall dispose of the last three groups before proceeding

to a discussion of the principles of the case as ])resented by

the assignments one, two, five and sixteen.

ERRORS IN ADMISSION OF EVIDENCE.

The objections of counsel to the introduction of evidence

have been reduced to one Assignment of Errc^-, No. 3, the

error of the Court in permitting the introduction of Exhibit

"C" in evidence. The Exhibit "C" is a photograph looking

toward the point where the accident occurred, the point of ac-

cident being just beyond the line of houses shown in the pic-

ture. The Court held that it was near enough to the point

of accident to be admitted. The VvMtness Bardnard, testifies

that the accident was within fifty feet of th.e point shown in



tlie picture. The Court held that it showed the conditions at

and near the point of the accident and that it was admissable.

Pages lOO to 102 of the record.

Other Exhibits, to-wit: Exh.ibit "D," Exhi1)it "E" and

Exhil)it ''E," show various views of tlie point where the

accident occurred and the surroundings at and near the place

and the Exhibit "C" was one of the chain of photographs in-

troduced for the purpose of showing the conditions which

existed along Canyon creek, and showing the relation of the

railroad track to the homes and business houses and its con-

stant use as a highway.

The evidence shows there, had been no change of conditions

at the point where the picture was taken and that they were

the same at the time of the accident and at the time the pic-

ture was taken, save only that at the time of the accident the

ground was covered with snow. The exception, we imagine,

will not be seriously urged as it has not been in the brief. It

did not in any way prejudice the plaintiff in error and the

trial court so held both at the time it was introduced and on

the hearing of motion for new trial and the refusal of said

motion.

The Assignment of Error No. 4 is not well taken, as the

objection of counsel to the introduction of Exhibit "G,"

which is the subject of the exception, was sustained by the

Court.

ARGUMENT OF COUNSEL.

The assignments under this head, six and seven, cover the

assignments in the transcript Nos. 10 to 16. Neither of them

is good. No. 6 is to the refusal of the Court to permit the
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counsel for plaintiff in error to take exceptions to portions

of the argument of Mr. Gray in closing the case for the defen-

dant in error, nothwithstanding which the Court permitted

the counsel for plaintiff in error to hand in in writing his

objections and they are the basis of his seventh assignment of

error.

The assignment No. 7 is not good for the following rea-

sons :

First : The assignment does not comply with Rule 24,

Paragraph 2. Sub-division B, of the rules of this Court, in

that the errors relied upcm are not set out separately and

particularly,

Second: That the objections were not taken at the time

the alleged improper argument was made,

Third: That they did not and the assignment does not

truly or fairly present the argument of Air. Gray, but presents

garbled and fictitious extracts therefrom, and.

Fourth : The argument of ATr. Gray was in all respects

proper and fair.

1. The Assignment of Error No. 7 in the brief is intended

to cover assignments 11 to 15 in the transcript. The rule of

this Court above referred to, to-wit : Rule 24, Paragraph 2,

Sub-division B, requires that the brief of the plaintiff in

error shall contain "A specification of the error relied upon,

"which in cases brought up by \\'rit of Error, shall set out

"separately and particularly each error asserted and intended

"to be urged." And here counsel has attempted to include in

the one assignment some half dozen alleged errors.

2. None of the objections were made at the time the al-

leged statements were made to the jury, but were attempted

to be taken by counsel after the argumnt had been closed and,

very properly, the Court refused to permit him to take excep-
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lions thereto. However, counsel handed to the Court after-

wards in writing- certain ol)jections to the argument of Mr.

Gray, and they are presented by the assignments under dis-

cussion.

Where, in the course of the argument, counsel makes state-

ments not justified by the evidence, it is the duty of the op-

posing counsel at the time the statements are made to call

the attention of the Court thereto and ask the Court to in-

terpose and caution the jury to give the remarks no con-

sideration. The oljjections cannot be made after the argument

is concluded.

In the case of

Cnimpfoii z's. United States, 138 U. S., 361,

the Supreme Court of the United States says, in speaking of

alleged objectionable argument : "No objection was made at

"the time of this argument, nor was the Court requested to m-

"terrupt it, or caution the jury against its force; and no ex-

"ception appears to have been taken. There is no doubt, that

"in the excitement of an argument, counsel do sometimes

"make statements which are not fully justified by the evi-

"dence. This is not such an error, however, as will neces-

"sarily vitiate the verdict or require a new trial. It is the

"duty of the defendant's counsel at once to call the attention

"of the Court to the objectionable remarks, and request its

"interposition and, in case of refusal, to note an exception.

"Tliompson on Trials, Sec. 962."

In the case of

Ciidahy Packing Co.Z's. Skonnial, 125 Fed., 470-476,

the Circuit Court of Appeals for the Eighth Circuit says:

"The method of preserving the question so that it can be
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"reviewed on appeal, whether counsel on the trial have been

"guilty of such misconduct as entitles the complaining party

"to a reversal of the judgment, varies somewhat in different

"jurisdictions. In TJiompson on Trials, Sec. 962, it is said

"that the confusion of views as respects this question of prac-

"tice is 'not very creditable to the courts.' The learned author

"after considering the subject at some length, concludes, how-

"ever. that the correct method of bringing a question of this

"sort before an appellate tribunal for review is to make a

"seasonable objection to the improper remarks of counsel

"when they are made or to an improper line of argument when

"it is adopted, thereby challenging the trial court's attention

"to the subject, and by taking an exception to the court's

"action, if the objection is overruled, and by incorporating the

"exception, together with a statement of the remarks complain-

"ed of or the line of argument pursued, in a bill of exceptions

"signed and sealed by the presiding Judge. The method of

"practice so pointed out by the learned author was approved

"by the Supreme Court in Cninipton vs. United States, 138.

"U. S., 361, 364; iiSup. Ct., 355, 356; 34 L. Ed.. 958, where

"that court said

:

"It is the duty of the defendant's counsel at once to call the

"attention of the Court to the objectionable remarks, and re-

"quest its interposition, and in case of refusal to note an ex-

"ception. Thomp. on Trials, Sec. 962."

"The same method of procedure has been adopted and ap-

"proved in other jurisdictions, and it would seem to be en-

"tirely reasonable to require counsel for the complaining party

"to call the attention of the trial judge to remarks made by

"opposing counsel or to a line of argument pursued by him,

"which is deemed to be improper, and to invoke the interposi-

"tion of the trial Judge, and to save an exception to his action

"in the usual way, provided he refuses to condemn the action

"of opposing counsel, or to arrest his line of argument, or to

"grant other suitable relief.

"It goes without saying that a trial Judge has the power.
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'and is always at liberty, of his own motion, to reprimand

'counsel when they make use of language or indulge in a line

'of argument that is improper, unfair, or that is calculated to

'arouse the prejudices of jurors, or divert their attention to

'extraneous matters, or to issues that are foreign to the case,

'and no trial Judge should hesitate for a moment to exercise

'such power, although his intervention is not solicited; but,

'when remarks are made by counsel or arguments are ad-

'vanced that are deemed to be so far improper and prejudicial

'to the interests of, a party that his counsel resolves to as-

'sign them as grounds for reversal by an appellate tribunal,

'he should at least challenge the attention of the trial Judge to

'the matter and, if adequate relief is not afforded, should

'thereupon save an exception, and incorporate it in a bill of

'exceptions. This was not done in the present case, or at

'least the bill of exceptions does not show that it was done.

'The remark that is said to have been made by plaintiff's at-

'torney on the trial of the case is subject to just criticism, and

'should not have been made. We entertain no doubt on this

point, and feel free to condemn it. The trial court in the

'exercise of its discretion, might have set aside the verdict,

'and granted a new trial because of the language complained

'of. It did not see fit to do so, however, and its action in this

'respect indicates, we think, that, in the opinion of the trial

'Judge, the remarks wliich are made did not prejudicially af-

'fect the rights of the defendant company. This Court is in

'an entirely different situation. The judgment below is pre-

'sumptively right, and we cannot disturb it except for error

'of law committed l3y the trial court, on account of which

'an exception was taken and sa\'ed during the progress of the

'trial"

In this case a motion for a new trial was made and over-

ruled, thereby indicating that Judge Beatty did not consider

any remarks made unfair or prejudicial to the rights of the

rail^^•ay company.

But notwithstanding the failure of the plaintiff in error to
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thereon, the record will not justify the assignment of error.

3. Assignment No. 7 pretends to set forth in quotation

marks certain statements made by Mr. Gray in the course of

his argument. The first alleged statement in quotation marks

never was made. The second is also a pretended statement

which was never made.

That portion of the assignment which goes to the statement

of Mr. Gray that the defendant admitted that plaintiff's in-

juries were permanent, is a garbled extract of what appears

as a portion of Mr. Gray's argument at page 425 of the trans-

cript, and was fully justified by the evidence in the case. The

plaintiff in error did not attempt to disprove the convincing

testimony introduced by Jones show^ing the permanency of his

injuries. The statement that the engineer "admitted that he

was negligent" is not to be found in Mr. Gray's argument

and the last portion of the assignment of error sets forth an

objection to a statement of Mr. Gray's to the effect that it is

the duty of the engineer to keep a constant lookout ahead, is

based upon an objection made in the language of counsel for

plaintiff in error, but which in fact does truly state the law.

Craft z-s. N. P. Ry. Co., 69 Fed., 124.

The language which was used by ]\Ir. Gray is found at page

422. We believe that the argument was perfectly fair and that

the instructions of the Court upon the duty of the engineer,

as found in the third instruction on page 436, as fairly pre-

sents the law^ as to the duty of the engineer as could be asked

for by the plaintiff in error.

4. The closing argument on behalf of defendant in evvnr is

found on pages 416 to 428. We submit that no more temper-

ate or fair statement or argument could be made to the jury.
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No improper line of argument was followed and nothing was

there said wliich was not justified by the evidence or which

would in any way tend to prejudice the rights of the plaintiff

in error. We believe that the olijections and assignments are

thoroughly unjustified both in law and in fact, based upon a

failure to except when an exception could properly under the

rules of practice be made, assigned as error without regard to

the rules of this Court or in ignorance thereof, and attempting

to present as objectionable statements, arguments only arising

in the minds of counsel for plaintiff in error.

INSTRUCTIONS OF THE COURT.

Under this head come the assignments in the brief number-

ed eight to fifteen inclusive, the assignments in the transcript

being numbers 15 to 29 inclusive. Here again counsel has

failed to comply with the rules of law and the rules of the

Court in his assignments of error directed to the instructions

of Judge Beatty. Either the assignments are not according

to the rule or they are unfair in taking extracts from the in-

structions of the Court instead of setting forth in full the in-

struction to which exception v/as attempted to be taken.

The assignments of errors accompanying the petition for

Writ of Error do not comply with Rule ii of this Court. The

rule provides : "When the error alleged is t(^ the charge of

"the Court, the assignment of errors shall set out the part

"referred to fofidciii Z'crbis, whether it be in instructions given

"or in instructions refused. Such assignment of error shall

"form part of the transcript of the record and be printed with

"it. When this is not done, counsel will not be heard, except

"at tliC request of the Court ; and errors not assigned accord-
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"ing to this rule will be disregarded, but the Court, at its

"option, may notice a plain error not assigned."

Counsel for plaintiff in error has also failed to comply in

his brief with Rule 24, Paragraph 2. Sub-division B, which

provides, among other things. "When the error alleged is to

"the charge of the Court, the Specifications shall set out the

"part referred to todidcin verbis, whether it be in instructions

"given or in instructions refused."

The plaintiff in error has not even attempted to comply

with either of these rules in the assignments of error going to

the instructions of the Court, except in the Assignment No.

15, and there the attempt is ineffectual for the reason that tlie

entire instruction is not given, but onlv an extract therefrom.

A perusal of the entire instruction in connection with the evi-

dence will show that the Court properlv interpreted the law.

None of the others assigned in the brief attempted in any re-

spect to comply with the rule. The rule is one which is im-

portant and which is enforced in all of the Circuits. The Cir-

cuit Court of Appeals for the Fourth Circuit in

Prichard vs. Biidd, 76 Fed., 710-715,

passing upon a similar rule, says:

"The assignments f)f error next relied upon refer to the

"Court's charge to the jury, in giving the instructions asked

"for by the plaintiffs, and in refusing to give the instructions

"as prayed for by the defendant. Rule 1 1 of this Court ( 1

1

"C. C. A. cli, 47 Fed., vi) requires that, 'when the error alleged

" 'is to the charge of the Court, the assignment of errors .shall

"set out the part referred to totidem verbis, whether it be in

"instructions given or in instructions refused.' So far as the

"assignments of error relating to the charge of the Court are

"concerned, there has been no effort made to complv with the

"provision of the rule just mentioned : aiid no part of the in-
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"fetructions, either of those given or of those refused, are set

"out as required ; and consequently we find ourselves unable

"to consider and pass upon the questions discussed by counsel

"relating to these assignments. We have repeatedly called

"attention to the importance of this rule, and pointed out the

"reasons existing for strictly observing it. It is not ambigu-

"ous, is easily understood,, and means just what it says. We
"shall therefore, following the requirements of said rule, dis-

"regard the assignments relating to the Court's charge."

To the same effect

:

Dccring HarT'csfcr Company z's. Kelly, 103 Fed., 261.

The Circuit Court of Appeals for the Seventh Circuit has re-

peatedly enforced the rule.

Stuart Z'S. Morris, 96 Fed., 703.

Columbus Construction Co. z's. Crane Co., 98 Fed.,

946,

and on rehearing in loi Fed., 55.

The Circuit Court of Appeals for the Sixth Circuit in

Mitchell vs. Marker, 62 Fed., 139,

held that error alleged as to charge of a Court will not be con-

sidered by the Circuit Court of Appeals for the Sixth Circuit

( Rule 11) where the assignment of errors does not set out

the part referred to in totidem verl)is. The error there as-

signed was in the following language : "The Court erred in

"charging the jury with reference to tlie duty of the elevator

"man in extending his arm." The Court held that the princi-

pal objection to the assignment was that it did not set out the

part of the charge referred to.

Under the eleventh rule requiring the error urged to be set

out separately and particularly, an assignment of error can-



• i8

not be good if it is necessary to look beyond its terms ,to the

brief for a specific statement of the question to be presented.

Great Creek Coal Co. vs. Farmers' Loan & Trust Co.,

63 Fed., 891.

We submit that it is impossible for anyone to ascertain

from the assignments of error what the objections of plaintiff

in error are or were to the instructions.

The courts have construed Rule 24, Paragraph 2, Sub-

division B, similarly to Rule 11.

ARGUMENT UPON THE MAIN CASE.

Tlie four questions of law in^'olved in the determination of

this case are

:

I St. Was the defendant in error upon the railroad track of

plaintiff in error on th^ night of the injury as a trespasser r-

as a licensee?

2nd. If the defencfant in error was a licensee, what duty did

the plaintiff in error owe him?

3rd. W^as the plaintiff in error or its servants negligent?

4th. Was the defendant in error guilty of contributory neg-

ligence?

THE DEFENDANT IN ERROR WAS A LICENSEE
AND THE RAILROAD COMPANY OWED HIM THE
DUTY TO EXERCISE REASONABLE CARE NOT
TO INJURE HIM.

The complaint alleges, the evidence conclusively shows and

the Court instructed the jury that Jones had a right under the
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circumstances that exist on Canyon creek, to be upon the

raih'oad track. In fact, the plaintiff in error did not attempt

to controvert the proposition that the raih'oad track of the

Northern Pacific Company between Burke and Wallace, and

particularly at the place where Jones was injured, had been

for years, constantly, customarily, openly and notoriously used

by practically all persons going up and down Canyon creek as

a foot-path, wagon road and highway. That the railway

company had never objected to such use and had acquiesced

therein and no error is assigned to the action of the Court in

instructing the jury that Jones was a licensee. In fact, the

railroad company had appropriated the foot-path first used

by the occupants of the Canyon. This was the first road up

the Canyon and then afterw^ards there seems to have been a

tacit agreement that both the public and the railroad com-

pany were to use jointly the road bed. The public was first

on the ground. Under the conditions that existed there, the

duty devolved upon the railway company to exercise rea-

sonable care in the operation of its trains so that no injury

should be done to any person whom they should reasonably

expect to be there at that time.

The decisions of all of t'ne circuits are harmonious and sup-

port the position of defendant in error. In the case of

Feltoii vs. Aubrey, 74 Fed., 350-360,

the Circuit Court of Appeals for the Sixth Circuit announced

the following doctrine : "The rule we deduce from the cases

"best reasoned aid most consistent with sound public policy

"is this : If the evidence shows that the public had for a long

"period of time, customarily and constantly, openly and no-

"toriously, crossed a railway track at a place not a public

"highway with the knowledge and acquiescence of the com-
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"pany, a license or permission by the company to all persons

"to cross the track at that point may be presumed. * * *

"Persons availing themselves of such an implied license would

"not be trespassers and the railway company would come

"under a duty in respect to such licensees to exercise reason-

"able care in the movement of its trains at points where it

"was bound to anticipate their presence."

In

Adams z's. Southern Raikvay Company, 84 Fed., 600,

the Circuit Court of Appeals for the Fifth Circuit reached the

same conclusion, holding a declaration in an action to recover

for death of children killed on the railroad track by one of

its cars, which alleged a custom by the public for ten years,

to use the track as a place where the inpury occurred as a

foot-way as was being done by the children, and that such

custom was known to and acquiesced in by the (officers of the

defendant company was sufficient to require the question of

whether or not the children were trespassers, to be tried and

determined as one of fact, and on page 600 the Court says

:

"And further, in the matter of passing across a railroad, or

"along its track, at points where no public crossing has been

"established by law or contracted for by the parties, and where

"no express invitation had been extended to the public or to

"individuals for such use, that the notorious, frequent and

"continued use thereof for such purpose by individuals or the

"general public, known to the officers and servants of the

"company, and acquiesced in by them without objection,

"would imply such a license as would relieve parties so using

"it from the charge of being trespassers, and would charge

"the corporation with the duty of expecting such persons to
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"be on its track, and to use reasonable care to avoid inflicting

"an injury on them."

In

Garner vs. TruuilmU, 94 Fed., 321-322,

the Circuit Court of Appeals for the Eighth Circuit held

:

"At the conclusion of the plaintiffs' evidence, and without

"the production of any evidence on the part of the defendant,

"the Court directed a verdict in favor of the defendant, which

"is the error compalined of. This instruction was doubtless

"given on the theory that the child was a trespasser on the

"track of the railway company; that the engineer of the

"train, and other train operatives, on that account, owed the

"child no duty until they saw it ; and that they were under no

"obligation to anticipate its presence on the track, or to be on

"the lookout either for it or other persons at the place where

"it was run over and killed. There are some adjudged cases

"which doubtless support such a view, but we are persuaded

"that it is not a correct rule, as applied to those portions of a

"railroad track which many people have been in the habit of

"using as a foot-path for a considerable period, without ob-

"jection on the part of the railway company, although with-

"out any express license to do so. Train operatives ought to

"be required to take notice of such usages and of conditions

"which actually exist, and to regulate their actions accord-

"ingly. A proper regard for the safety of persons and pro-

"perty intrusted to their charge, and for human life in gen-

"eral, should impel them to do so. When, therefore, for a

"considerable period, numerous persons have been accustomed

"to walk across a railroad track or along a railroad track be-

"tween given points, either for business or pleasure, railroad

"engineers should take notice of such practice, and. when ap-

"proaching such places, should be required to exercise rea-

"sonable precautions to prevent injuring them. Knowing the

"usage which prevails, they may reasona1)ly be required to an-

"ticipate the probable presence of persons on or near the track
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"tion is not directed to the performance of their other duties.

"The natural impulse of a person who has a proper regard

"for the welfare of others would prompt him to thus act."

In

Cahill Z's. Chicago, Mikcaiikcc & St. Pan! Co., 74 Fed.,

285-287,

the Circuit Court of Appeals for the Seventh Circuit held,

"That much is due to a decent regard for human life and limb,

"and, on the same principle, it must be that in places on the

"tracks where people are accustomed to come and go frequent-

"ly in considerable numbers, and where by reason of such

"custom their presence upon the track is probable, and ought

"to be anticipated, those in charge of passing trains must use

"reasonable precautions to avoid injury, even to those who, in

"a strict sense, might be called trespassers. But, when a rail-

"road company consents to the customary or frequent passing

"of people over its tracks, they cannot be deemed trespassers,

"and the duty is as clear as the necessity that locomotives and

"cars be moved with proper regard for their safety."

In

Corhctt Z'S. Oregon Short Line R. Co., 71 Pac, 1065-6,

the Supreme Court of Utah, following Felton vs. Aubrey and

other cases, held : "With an unfenced track bordered by habi-

"tations on each side, and used quite generally as a highway

"for both grown people and children, surely some diligence

"was required by defendant, other than 'after in fact discov-

"ering the child's peril.' " In the case of Young vs Clark,

16 Utah, 42, 50 Pac, 832, this Court held: "Where the pub-

"lic in considerable numbers became accustomed for a con-

"siderable length of time to use a bridge or railroad track

"as a foot-path in pr^pulous cities or thickly settled communi-
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"ties, without molestation or objection from the company,

"and by reason of such general custom the presence of people

"upon the track or bridge is probable, or might reasonably be

"expected, those in control of passing trains are bound to use

"reasonable diligence and precaution to prevent injury to

"those who might be thereon, even though they are tres-

"passers."

In

Roth vs. Union Depot Company, 43 Pac, 641-6,

the Supreme Court of Washington in a well considered de-

cision which collects and cites practically all of the authorities

upon the question, sustained a judgment against the depot

company, holding that the child who was injured was a

licensee, as the portion of the track where he was injured had

been used by from fifty to one hundred people openly, con-

tinuously and customarily for a long period of time with the

acquiesence of the company. Summing up in that case the

Court said : "In fact, the overwhelming weight of authority

"seems to be to the effect that acquiescence creates a right

"which imposes upon the railroad companies the duty of

"ordinary diligence and as the instructions of the Court on

"this proposition were all ba.^ed upon this theory and the ob-

"jections to said instructions were based upon the opposite

"theory, it is not necessary to specifically review them."

Other decisions to the same effect are

:

Barry vs. Railroad Co., 92 N. Y., 289-292.

Tuft z's. Illinois, Central Railroad, 104 Fed., 741.

Ellsworth Z'S. Mcthancy, 104 Fed., 119.

Both decisions by Justice Day.
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Northern Pacific Ry. Co. z's. Craft, 69 Fed., 124.

Felton vs. Ncivport, 105 Fed., 332.

Spike vs. Northern Pacific Ry. Co., 121 Fed., 44,

Whalen vs. Chicago & N. JJ\ Ry. Co., (Wis.) 44 N.

W., 849.

Clampit vs. Chicago, Milwaukee 8z St. Paul Co.,

(Iowa) 50 N. W., 673.

Tozcnley vs. Chicago, Mihcaukee & St. Paul Co.,

(Wis.) II N. W., 55.

The answer of the plaintiff in error admits that Jones was

a Hcensee. At the trial it was not attempted to be contro-

verted and here, for the first time, we find the counsel for

plaintiff in error attempting to maintain that Jones was a

trespasser.

The theory of the railway company is expressed in the

language of counsel for plaintiff in error on page 14 of its

brief, wherein it is said, "At best, he was on the track merely

"by suffrance and this plaintiff in error was under no duty

"to watch out for him or to blow its whistle or to ring the

"bell on its engine."

The authorities which we have cited show that this view of

the law has been repudiated again and again by our highest

courts, but even if it were a new and nuval proposition, we

cannot believe that the courts could reach a conclusion which

would leave free from liability the railroad companies where

their want of exercise of ordinary care in places where they

might reasonably expect an accident would result in distress-

ing accidents.

Even the engineer of the plaintiff in error knows the

humane rule which prudence dictates. On page 325 he testi-

fies as follows

:
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O. You had been running- that special there so long that

you were familiar with the fact that people had been walking

up and down that track and across it, were you not?

A. Yes, sir, perfectly.

O. What if any precautions was it your habit to take in

that respect?

A. Well, I had been taking extra precautions because I

knew how the persons walked on that track and so many per-

sons used the track.

The engineer then on this train acknowledged by his own

admission the use of the track and recognized himself that it

was his duty to exercise extra precautions, but the fact that

he did not see Jones is conclusive evidence that he was not

fulfilling the duty which was imposed upon him even accord-

ing to his own construction of what that duty was.

The authorities cited upon the first point in the argument

of plaintiff in error do not establish any other rule than this

In Grcthcn vs. Railroad,

the Circuit Court held the deceased were upon the track as

wrongdoers. No license icas proved. They were there as a

matter of convenience for the purpose of making a cut-off.

In this case the defendant in error was upon the railroad track

as a matter of necessity.

In LouisviUc & .V. R. Co., vs. MTIish,

the Court held there was no testimony showing a universal

custom to use the right of way and that in the absence of a

license nnder the circumstances in this case, the deceased was

a trespasser to whom the company owed no duty except to

avoid, after discovering his danger, any wanton or unneces-

sary injury to him, citing the case of
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Railroad Z's. Cook, 66 Fed.. 115.

King vs. lUinois Central Ry. and

PeiDisyhauia R. Co. vs. Martin.

The above cases are those of injury in tlie switching' yards

and are not controlling- here. The two Circuit Justices who

decided the King case were the same as decided the case of

Adams vs. Souther)! Ry. Co.

In the Martin case, on page 558 of the opinion,

is the following language : "It was not bound to take

"precaution for its safety except 7^'heu the authorized use

"could properly be made of it a>id might reasonably be antici-

''pated."

This distinguishes the case and makes it in fact an authority

for the defendant in error.

The decision in Hamlin vs. Columbia &. P. S. R. Co., a

Washington case upon which the plaintiff in error relies,

states that the case is controlled by

Dotta vs. Northern Pacific Co., 79 Pac, 32,

and an examination of the Dotta case shows that the Supreme

Court of \\^ashington reaffirms its holding in the case of

Roth vs. Union Depot Company and distinguishes the case,

holding that the same rule does not apply to trespassers as to

licensees.

No one of the cases cited by the plaintiff in error overrules

the questions or principles of law announced in the case of

Felton vs. Aubrey and th.e other cases upon which we rely.

The case of Blanchard 7's. Lake Shore, etc., Co., cited by

plaintiff in error, is a case of a naked trespasser.

In the case of Illinois Central vs. Richer, the C(^urt holds

that there is no difference in the rule of care due to a tres-



27

passer and a mere licensee, or one who is on the track by mere

suffrance without objection by the company.

The Court seems to distinguish between what it calls a

mere licensee, or one upon the track by suffrance, and one who

is on the track by invitation express or implied. The Chief

Justice dissented from the conclusion reached by the Court in

that case.

In Gris7i'old I's. Boston & M. Co.,

the case was of a girl attempting to cross a track in front of

an engine and falling on the track and being run over.

In the course of the opinion the Court does say that the

fact that persons living in that part of the town toward which

plaintiff was going, were in the habit of using the railroad

track, but changes the status of the plaintiff from that of tres-

passer to mere licensee to whom the defendant owed no duty

except that of not wilfully running her down. We do not

think the case affords any authority for plaintiff in error.

THE PLAINTIFF IN ERROR WAS NEGLIGENT.

The plaintiff below introduced testimony showing the negli-

gence on the part of the railway company. The question

was submitted by the Court to the jury and the jury found that

the company was negligent on the night in question.

The evidence shows that at the point where Jones was struck

and injured on h:s way home he was still within the light from

the Frisco mill and could have easily been seen by anyone

looking up the track. Opposite the point where he was struck

was a discharge of water from the Frisco flume, the water

falling almost perpendicularly 280 feet down the mountain



28

and in addition the dam at tlie head of the Hecla flume over

wliich Canyon creek flows six or eight feet. That the noise

from the falHng water was sufficient to drown the rumble of

the cars behind him. That in addition, the wind was blowing

in Jones' face and that the train was a special train from Wal-

lace going in the same direction.

Upon whether or not the whistle was sounded or the bell

rung at Frisco a few hundred feet below where Jones was

struck there is a conflict in tlie testimony. No single question

of fact in the whole case was controverted save only the one

proposition that the railway company attempted to prove that

the whistle was blown going into and out of Frisco.

The defendant in error testifies that neither the whistle nor

the bell were sounded and two other witnesses for the de-

fendant in error, Cronin and Haney, who were on the special

train, testified that no whistle was blown and no bell rung,

Cronin testifying (page 135) that he did not hear the bell

or the whistle. He stated he heard it on its way back, but did

not hear it on its way up and on cross examination (page 145)

reiterates his testimony upon that point. And Haney testi-

fied on page 173 that he will swear positively that they did not

blow the kind of a whistle to warn anyone on the track. That

he did not hear them whistle out of Frisco or ring the bell.

He said they very seldom ring bells coming into stations.

Sometimes they blow the whistle and sometimes they don't.

He testified that he did not hear them blow the whistle into

Frisco. (Page 174.)

The engineer, fireman and the conductor, a man by the

name of Hubble and two women who reside about Frisco,

testified the whistle was blown at various places along and

about the station. The whistle to which one of the women,

Mrs. Felz and Hubble testified to hearing, was blown after



29

the engine passed the point where Jones was struck and no

two of the other witnesses agree as to the point where the

whistle was blown.

Their testimony, if all is true, would prove that the whistle

was blown from eight or ten times at and ahont the place of the

accident and prior thereto.

An examination of the testimony upon this point, however,

will readily show that the plaintiff in error proved its case a

little too well upon this question. The conductor of the

train testified that he left Wallace about 12:25 (Trans, page

281), and that he arrived at Frisco fifteen or twenty min-

utes later. Another witness for plaintiff in error testified that

he heard the noise of the train and the whistle at 11:40.

These witnesses prove too much. The jury gave their testi-

mony no credit.

The engineer testifies that there was no rule for blowing

whistles on that run (Tr. p. 320), and the fireman on cross-

examination, page 307, testifies that the reason he knows the

whistle was blown was that he and the engineer talked it over

the next day after they heard of the accident, and yet no two

of the witnesses agreed as to the place where the whistle was

blown or as to the number of blasts given.

In view of the fact tliat the engineer was undoubtedly care-

less and negligent in not keeping a lookout on the track, it is

reasonable to suppose he was also negligent in not giving the

signals which common prudence would dictate as proper and

necessary. The very presumption exists that had the bell or

whistle been sounded Jones would have been warned of the

approach of the train. At the very best the question is one of

controverted fact upon which the witnesses do not agree and

was properly submitted by the Court to the jury. The en-

gineer and fireman both admit that they did not see Jones on
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the railroad track. The track at tliat point was straight and

had they heen keeping a lookout they could not have failed

to have seen him.

The defendant in error contends that along Canyon creek it

is the duty of the engineer to keep a watchful lookout and that

his failure to do so constitutes negligence an.d it is undoubted-

ly true that had the engineer been keeping a lookout on the

night in question Jones would not have been injured for he

would have been warned and if the train was g^ing at the rate

which the engineer testified, to-wit, about six miles an hour up

hill on a 4 per cent grade, it would have been easy to have

stopped the train in time to avert an accident.

But leaving out the question of the sounding of the signals

leaving Frisco, it is evident that Jones did not hear a signal

or he would not have been upon tlie railroad track, and the

fact that the engineer of the railway company did not see

Jones is conclusive proof that he was not keeping a lookout

and in so failing to keep a lookout was guilty of negligence.

The Court left to the jury for determination the question of

whether or not the engineer was keeping a proper lookout

imder all the circumstances of the case and the question of

whether or not he was negligent by such failure.

The question of whether or not the persons on th.e engine

were keeping a proper lookout is properly one for the jury.

Baltimore & Potomac R. R. vs. Cumberland, 176 U. S.,

232.

Grand Trunk R. Co. rs. Ires, 144 U. S., 408-420.

In Northern Pacific Ry Co. vs. Egeland, 163 U. S., 93. the

Court said : "In this case the question of negligence depends

"upon the material difference in the facts and we are of the

"opinion that the inference to be drawn from those facts is
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"not so plain as to be a legal conclusion but was one for the

"jury to determine."

Questions of neglig-ence and contributory negligence are

ordinarily questions of fact to be passed upon by a jury, yet

when the undisputed evidence is so conclusive that the Court

would be compelled to set aside a verdict returned in opposi-

tion to it, it may withdraw a case from the consideration of

the jury and direct the verdict.

ElUott vs. Chicago, Milwaukee & St. Paul R. R. Co.,

150 U. S., 245.

The complaint clearly states a cause of action and in sup-

port of every material allegation in the complaint evidence

was introduced by the plaintiff.

If there were any legal deductions, however, to be drawn

in this case from the evidence, they would be that the railway

company was negligent and the only questions for the jury

were as to v\^hether Jones was guilty of contributory negligence

and the amount of damages to w^hich he was entitled. By the

very admissions of the engineer of the railway company the

company was guilty of negligence and it failed to prove the

contributory negligence which was its own defense.

As Judge Gilbert said in his opinion in the case of

Northern Paeific Ry. Coiupany z's. Craft, 69 Fed., 124.

"So far as keeping a lookout is concerned, it appeared that

"that duty devolved upon Stapleton. He testified he did not

"see either deceased or his lantern. His failure to see him

"was not on account of any obstruction, because the track was

"clear, nor was it on account of darkness for the evidence

"shows that the headlight of the engine cast a light 150 feet

"ahead and that there was an electric arc light not more than

"three or four hundred feet distant. The only inference is that
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"he was not keeping a lookout; otherwise it is not apparent

"that he could have failed to see deceased.* * * * Since

"there was evidence therefore tending to show that proper

"precaution was not taken while the engine was being driven

"through the yards, the case was properly submitted to the

"jury to decide whether the death of plaintiff's intestate was

"attributable to the negligence of defendants' servants."

The case just cited in this Court is very closely in point

with the case at bar, the only difference being that in the Craft

case this Court held that the deceased was a licensee on ac-

count of the duties devolving upon him as an employe of the

Terminal Company at Portland, while in this case the defend-

ant in error is a licensee by reason of the fact that for years

the track has been customarily and constantly, openly and

notoriously, and without objection on the part of the railway

company, used as a highway.

In the Craft case the Court held the question of whether or

not the engineer exercised due care to be one for the jury, as

Judge Beatty submitted the same question to the jury in this

case.

The case is directly in point and controlling here. The Cir-

cuit Court so considered it.

WAS DEFENDANT IN ERROR GUILTY OF CON-

TRIBUTORY NEGLIGENCE?

The question of contributory negligence is one for the

jury.

Elliott 7's. Chicago, Mikvaiikcc 8z St. Paul R. Co., 150

U. S., 245.

Grand Trunk Ry. Co. z's. Ives, 144 U. S., 408.
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The plaintiff in error did not establish its defense and did

not meet the burden which it assumed in pleading that defense

and relying thereon. The Instruction of the Court upon the

question of contributory negligence No. 5, found at pages 437

to 439 of the transcript, submitted the cjuestion to the jury

as fairly as it would be possible to state the principles of the

defense. The Court left it to the jury to say whether or not

the defendant in error exercised that degree of care which

an ordinarily prudent man would exercise under the same

conditions and surroundings and the jury found that he did.

The plaintiff in error below relied most strongly upon the

proposition that it was the absolute duty of Jones to stop,

look and listen and the fact that he did not see the train com-

ing was conclusive evidence that he was guilty of contribu-

tory negligence. In other words, counsel took the position

that if a man was struck upon a railroad track by a train, that

it was conclusive evidence of contributory negligence. The

position of the railway company on this question needs but

to be stated to show its unsoundness.

If the position which the counsel for the railway company

take is correct, then no circumstances could exist under which

a man could be injured upon a railroad track and be entitled

to recover therefor.

The necessity for stopping, looking and listening is a ques-

tion for the jury, to be determined under the facts of the case.

"It is not an absolute duty, but from the whole facts of the

"case the jury is to determine whether or not the plaintiff did

"exercise due and reasonable care."

Grand Trunk Ry. Co. vs. Ires, 144 U. S., 408.

Raikvay Co. vs. Farra, 66 Fed., 496.

Railroad Co. z's. IVhifconib, 66 Fed., 915.

McGhce vs. White, 66 Fed., 502.
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In the case of Grand Trunk Ry. Co. vs. h'cs, the railway

company asked for an instruction, in substance, that if the

deceased might have stopped and had an obsturcted view of

defendant's track either way and failed so to stop, but instead

turned his back in the direction of the approaching train that

he was guilty of contributory negligence and that the verdict

of the jury must be for the defendant, although they were

satisfied that the defendant railway company was guilty of

negligence in the running of the train. The instruction was

refused and the Supreme Court of the United States approved

of the action of the trial Court in so refusing the instruction.

The instruction there asked exactly states the position for

which the plaintiff in error contends and that case is a con-

clusive authority against it.

The rule is stated by Judge Taft in

Railway Company vs. JJ'hitconib, 66 Fed.. 915-919.

is : "We have already held in the case of Railroad Co.

"z's. Farra, 66 Fed., 496, and McGhcc z's. JVhitc, Id., 502.

"that it is not the absolute duty, as matter of law, for one cross-

"ing a steam railway track to stop, look and listen, but that

"the necessity for stopping is to be determined by the circum-

"stances, and is usually a question to be left to the jury, and

"so the Court below in this case treated it."

The cases cited by plaintiff in error under his third sub-

division of the argument are either not in point or not con-

trolling in this case. The case of

Elliott Z'S. Chicago, Mikcankcc Sz St. Paul

is clearly not in point, neither is the case of

Scoficld Z'S. Chicago & St. Paul R. Co.
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The first is in the case of a seciion man pushing a Uand car

from in front of a moving train being run over, and in tlie last

case the Court found that the defendant was guilty of con-

tributory negligence in walking across a railroad track and

not making an effort to look either way to see whether a train

was coming.

The case of Chicago & A^. [['. Ry. Co. vs. Andrczvs, cited,

was decided by divided court. Judge Tliayer dissenting. Both

Judge Sanburn and Judge Thayer, who took part in the de-

cision in the case, were also on the court which decided the

case of

Garner I's. Trumbull, supra.,

one of the cases on which we rely. It shows that in their

judgment there was a distinction between the Andrews case

and the Trumbull case. The Court says, page 71, that the

plaintiff's story is "contrary to all reasonable probability, in

"opposition to the physicial facts, and impossible of belief."

The case of Railroad Co. Z's. Cook, in the 66 Fed., 115,

upon which plaintiff in error relies was distinguished in Fclton

vs. Aubrey and the distinction which the Court of Appeals

made in the case is appliable to all of the cases which are cited

by plaintiff in error.

The case of

Railway Co. vs. IVhittcl,

is not in point. The Court held that the deceased took an

necessary risk, from which holding Judge Caldwell in a very

strong opinion dissented.

In Missouri Pacific Ry. Co. vs. Mosley, the same Court

which decided Garner vs. Trumbull, held that on a frequently

used track, such as the plaintiff was walking over, under the



36

facts of the case he was guilty of contributory negligence.

And in the case of

Kirklcy vs. Chicago, Mik^'aukcc & St. Paul, on page

390 of the opinion, is found the fohmving language which

distinguishes it : "The defendants' servants had no reason

"to anticipate that trespassers would be upon defendants'

"track, hence they were under no duty to look for them."

The distinction between the line of cases cited by plaintiff

in error and the case at bar is perhaps stated as clearly as can

be in the decision of Judge Lurton in

Felfon z's. Aubrey, 74 Fed.,

which particularly refers to the case of Railroad z's. Cook, re-

lied upon by plaintiff in error. In the course of the opinion,

on page 356, the Court says: "That such companies have the

'right to clear track, except where the public have also an

'easement of way, must be conceded. But upon its general

'track, where the public have no equal easement or right of

'way, a railroad company may operate its trains without re-

'gard to the possibility that unauthorized persons may be

'trespassers thereon. It need not anticipate the presence of

'such intruders either upon its general track or in its strictly

'private yards. This principle has been so frequently an-

'nounced by the courts of the country that it seems needless

'to consider the ground upon which the general rule rests.

'This Court quite lately has had occasion to state and enforce

'the principle. Railroad Co. v. Cook, 31 U. S. App., 277,

'278; 13 C. C. A., 364, and 66 Fed., 115; Neivport Neivs &

M. Val Co. V. Hozce, 6 U. S. App.. 172-185; 3 C. C. A., 121

'and 52 Fed., 362. The law imposes no duty in respect to

'trespassers upon its track, 'except that general duty which
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" 'every one owes to every other person to do him no inten-

" 'tional wrong or injury. Its habihty to discharge this (Uity

" 'can only arise when it becomes aware of the danger in

" 'which he stood.' * * * * "

"Was the raih^oad company entitled to the exclusive use of

"its track at this place? The answer must depend upon the

"facts and circumstances in respect of the place where this

"accident occurred." * * * * (p. 357.) "It is undoubtedly

"true that a license or permission to cross a railway track,

"or to use it as a convenient walk way, may be

"much more easily presumed when the track passes through

"a city or town or thickly settled neighborhood than in the

"open country. Still, the evidence in each case must be such

"as to establish a long, continuous, and habitual use by the

"general public before either court or jury would be authoriz-

"ed to presume an invitation or imply a license in favor of the

"public. * * * * (p. 359.) If such person goes there by

"mere suffrance or naked license, it would seem reasonable

"that he should pick his way, and accept the grace, subject to

"the risks which pertain to the situation. * * * * B^t if it

"has permitted the public for a long period of time to habitu-

"ally and openly cross its track at a particular place, or use the

"track as a pathway between particular localities, it cannot

"say that it w^as not bound to anticipate the presence of such

'persons on its track, and was therefore not under obligation

"to operate its trains with any regard to the safety of those

"there by its license."

Where the servants of the railway company have no reason

to expect people, they certainly are not under the same duty

as where they must expect at all times to find men, women and

children walking and driving upon the track.
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In the case at bar the railroad company was running

a special over a track daily and nightly traveled by

the public. The defendant in error had no occasion to antici-

pate the arrival of this special train.

PLAINTIFF IN ERROR'S ARGUMENT UPON THE
FACT

On page 20 of tlieir brief, counsel for plaintiff in error use

the following language : "However, on the direct examina-

"tion he states there was no water overflowing the penstock

"(record page 221) so there is one element of the noise he

"complains of gone."

It is true that the printed record shows the testimony given

as the brief shows, but the evidence was not so given and the

Bill of Exceptions served upon counsel for defendant in error

shows that Jones testified that the water was running over

there, the answer being directly changed from "yes, sir" to

"no, sir" in answer to the questions concerning that matter.

The error is either in the printing or a change was made in

the bill of exceptions after service.

As to the wind blowing down the Canyon, it is true that in

the Coeur d'Alene mountains, as in all mountains, the wind

always blows dcnvn the canyons.

The argument of counsel at pages 21 and 22 of their brief

is exactly similar to that used by them in presenting their case

to the jury. It is illogical and unreasonable.

I'rom the figures and statements made, they draw the con-

clusion that Jones must have l)een behind the train at the

time it stopped at Frisco. There was no evidence on this

point and Jones testified j^ostively that he was not, and one cir-
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cumstance which corrol)orates Jones' testimony is that Jones'

hat blew off the engine as it stopped at Black Bear and was

picked up by P. J. Haney. (Tr. f. 271).

The jury took these things into consideration and gave

the argument of counsel credit for what it was worth and by

their verdict they show that, in their judgment, it was worth

very little.

CONCLUSION.

Briefly sumarized the case is

:

1. Jones was a licensee upon the railroad track of the

plaintiff in error.

2. Under the law the railway company owed a duty to

exercise a reasonable care in the management of its train

to prevent injuring him.

3. By the admission of the engineer of the railwav com-

pany and by all of the testimony in the case, the railway

company was guilty of negligence.

Upon the question of the railway company's negligence

there is but one fact v^hich is controverted at all. It is ad-

mitted that the engineer was not keeping a lookout which

under the law and under the facts which existed, was negli-

gence, but upon the one question of whether or not the whistle

was blown there was testimony upon both sides and it was

properly submitted to the jury.

4. The railway company failed to sustain its defense of

contributory negligence and failed to prove it. It based its

defense upon a proposition of law which the Supreme Court

of the United States in Railii'ay Company z's. Ives declared to
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In the case at bar the raih-oad company was running

a special over a track daily and nightly traveled by

the public. The defendant in error had no occasion to antici-

pate the arrival of this special train.

PLAINTIFF IN ERROR'S ARGUMENT UPON THE
FACT

On page 20 of their brief, counsel for plaintiff in error use

the following language : "However, on the direct examina-

"tion he states there was no water overflowing the penstock

"(record page 221) so there is one element of the noise he

"complains of gone."

It is true that the printed record shows the testimony given

as the brief shows, but the evidence was not so given and the

Bill of Exceptions served upon counsel for defendant in error

shows that Jones testified that the water was running over

there, the answer being directly changed from "yes. sir" to

"no, sir" in answer to the questions concerning that matter.

The error is either in the printing or a change was made in

the bill of exceptions after service.

As to the wind bk^wing down the Canyon, it is true that in

the Coeur d'Alene mountains, as in all mountains, the wind

always blows down the canyons.

The argument of counsel at pages 21 and 22 of their brief

is exactly similar to that used by them in presenting their case

to the jury. It is illogical and unreasonable.

From the figures and statements made, they draw the con-

clusion that Jones must have l)ecn behind the train at tlie

time it stopped at Frisco. There was no evidence on this

point and Jones testified ])ostively that he was not, and one cir-
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cumstance which corrohorates Jones' testimony is that Jones'

hat blew off the engine as it stopped at Black Bear and was

picked np by P. J. Haney. (Tr. f. 271).

The jury took these things into consideration and gave

the argument of counsel credit for what it was worth and by

their verdict they show that, in their judgment, it was worth

very little.

CONCLUSION.

Briefly sumarized the case is

:

1. Jones was a licensee upon the railroad track of the

plaintiff in error.

2. Under the law the railway company owed a duty to

exercise a reasonable care in the management of its train

to prevent injuring him.

3. By the admission of the engineer of the railwav com-

pany and by all of the testimony in the case, the railway

company was guilty of negligence.

Upon the question of the railway company's negligence

there is but one fact which is controverted at all. It is ad-

mitted that the engineer was not keeping a lookout which

under the law^ and under the facts which existed, w^as negli-

gence, but upon the one question of whether or not the whistle

was blown there was testimony upon both sides and it was

properly submitted to the jury.

4. The railway company failed to sustain its defense of

contributory negligence and failed to prove it. It based its

defense upon a proposition of law which the Supreme Court

of the United States in Raihcay Company z's. Ives declared to
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be unsound. The question was submitted by the Court to the

jury and the jury found for Jones.

We beheve there is nothing in the record wliich will justify

a reversal. The case was fairly and fully tried. The negli-

gence of the railway company was apparent and we think

that the verdict and judgment should be sustained.

Respectfully submitted,

J. H. FORNEY,
A. H. FEATHERSTONE,
JOHN P. gray;

Attornevs for Defendant in Error.
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hi till' District Court in (iinl for tJic f>i.strict of Alaska,

ISccoikI Dirision.

C.EOKdE JAMES, (JEOKiGE iSENNES,

DUDLEY l)V IJOSE, JOIIX III. .MAN,

PHILIP SMITllMEYEK, BEN
M ATTSON, ALECK :MATTS(^X,

ELKI'^ SIXNES, AUDNE SINNES,

and G. J. LOMEN,
Plaintiffs,

vs.

WILD (KXXSE MINING AND TRAD-

ING COMPANY, I

Defendant.

Complaint.

The plaintiffs above named complain and allege:

1. That the defendant above named is a corporation,

duly created, organized and existing under the laws of

the State of California, and has for the last four years

been doing business in the District of Alaska.

2. That the plaintiff's above named are the owners

in fee of and possessed of that certain placer mining

claim in the Council City Recording District, District of

Alaska, know^n as Number 14 Above on Ophir Creek, and

more particularly described as follows:

Commencing at the initial stake, located on the east

bank of Ophir Greek at the upper end of claim number
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tliirteeu Above on Ophir Creek; tlieuce south 84 degrees,

39 minutes west, 424 feet to the southwest corner stake;

thence north 14 degrees, 35 minutes west, 1500 feet to

the northwest corner stake; thence north 81 degrees, 20

minutes east, 579 feet to the northeast corner stake;

thence south 14 degrees, 27 minutes east, 1500 feet to

the southeast corner stake; thence south 71 degrees, 16

minutes west, 155 feet to the place of beginning, except

4.84 acres thereof, being a tract of laud within the

boundaries last-above described triangular in form at

the upper end of said claim. The lower or southern ex-

tremity and apex of said triangular piece of laud is

umrked by a slate slab situate 1053 feet from the lower

end line of said claim No. 14; that said claim was lo-

cated by one T. L. Brevig, the predecessor in interest

of said plaintiffs on the 14th day of May, 1898.

3. That ever since the date last aforesaid the said

plaintiffs, their grantors and predecessors in interest,

have used and occupied said claim for the i)urposes of

placer mining, and that said claim is only valuable as a

placer claim; that the deposits of gold-bearing gravel

therein are deep, and that a large amount of Avater is

necessarA^ for the proper and economical mining of said

claim; that Ophiv Creek in its course and windings and

following the natural channel of said stream Hows

(through said claim number 14 and other claims above

and below said claim Xo. 14.

4. That for the more efficient and economical mining

of said claim it became and was necessary for ])laintiffs

to locate and build a ditch and flume and to appropriate
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wjilci' from saidt croek at a ])()iiit about two miles above

said claim No. 14, and tliat in the summer of the year

IJMH the phiintitTs, with the full knowledge of defend-

ant, and wiithout objection on its ])ai't, did locate, build

and establish such ditch an<l ai)i)i'oi)i'iate from said

creek at the upper end of said ditch 350 miners' inches

of water, at great expense, to wit, at a cost of about f8,-

OOO.OO, and ever since the summer of 11)01 the plaintiffs

have liad the exclusive right to and have used the waters

of said ()}>hir Creek, to wit, said 350 miners" inches of

water l;y means of said ditch and flumes and all of tlic

•waters of said creek as it Hows in its natural channel

over and across said claim, without interruption or

molestation from anyone save and except as hereinafter

mentioned.

5. That subsequent to the building and location of

said ditch and the appropriation of said water and Avatei*

rights by said plaintiffs the defendant has built and con-

structed ditches at various points above the upper end of

said ditch so oAvned and built by said plaintiffs aforesaid,

for the purpose of diverting the w^aters of said Ophir

Creek from their natural course and channel to points be-

loAv the upper end of said plaintiff's' ditch and below the

lower end of saidi claim No. 11, and on the 1th day of

July, 1904, and on various days before and after said

date and during the month of July, 1904, the defendant,

by means of their said ditches, did divert the waters of

said Ophir Creek from their natural course and channel

to such an extent that the waters of said creek were in-

suflficient to supply the said 350 miners' inches of water
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theretofore used and apiwopriated by said plaintiff and

conveyed by their said ditch and flume to claim Xo. 14

or any part of said water so appropriated; and the

said defendant did on the dates last aforesaid by means

of its said ditches, divert a large quantity of the water.?

of said Ophir Creek from the natural channel of said

Ophir Greek to a point or points below said upper end

of said plaintiffs' ditch and below said claim No. 14

aforesaid, well knowing and being- informed that plain-

tiffs needed said waters so diverted by defendant for the

purposes of mining their said claim.

G. That plaintiffs, since the first day of July, 1904, have

worked two crews or shifts of men, about fifty in num-

ber, working night and day, except when i)revented from

working said claim by reason of the diversion of said

waters of Ophir Creek by said defendant as aforesaid;

that said plaintiffs, by reason of the diversion of said

Avaters by defendant as aforesaid, have been compelled

at various times to suspend the operations of mining

their said claim No. 14, and have suspended said opera-

tions by reason of the premises at various times, aggre-

gating at least two days during said month of July,

11)04. That before the first day of July, 1004, the plain-

tiffs have had, enjoyed and before and since the Call of

1001 have been entitled to the free use of all the waters

of said Ophir C^eek necessary and requisite for the min-

ing of said claim No. 14 and the employment of said and

like crews and are now entitled to the use of said waters

I'unuing, and which unobstructed and undiverted would
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rim, iu the uatural ihauuel of said Opliir Creek at the

l)«>iiits aforesaid and through said claim No. 14.

T. That said claim No. 14 was located and segregated

from the public domain before any of the claims on said

Ophir Cl'eek above said claim No. 14.

8. That by reason of the premises and the said acts

of defendant the plaintiffs have suffered irreparable loss

and injury and have been damaged in the sum of

12,000.00.

9. That the plaintiff's have no speedy or adequate

remedy at law.

10. That the defendant has no right, title or interest

in any of the waters of said creek, except as the same

are subject to the rights of plaintiff's and have no right

to divert the waters of said Ophir Creek from its natural

channel and particularly from said plaintiffs' ditch and

their said placer mining claim No. 14.

11. That the said defendant, although notified by

said plaintiffs to desist from diverting said waters of

said Ophir Creek as aforesaid, have continued to divert

the same, and unless restrained and enjoined by the

order of tliis Court, threaten to continue to, and do now

divert and prevent the said waters of Ophir Creek from

flowing in its natural channel and from flowing through

the plaintiffs' said mining claim, and unless restrained

by the order of this Court, the defendant will continue

to divert said water from its natural channel and take

the same away from plaintiffs' said ditch and the plain-

tiffs' said mining claim, and plaintiffs will be unable to

mine or operate or extract the gold from said placer min-
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ing claim, except in a small, expensive, and nn-niiner-

like manner, to plaintitt's' iiTeparable injniv and dam-

age.
.

Wherefore, plaintiffs pray judgment:

1st. That an order of injunction be granted restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from in any manner diverting the waters of said

Ophir Creek from the intake of said jdaintiffs' ditch

and from diverting any of the waters of said Ophir

Creek and preventing the same from flowing in its nat-

ural channel through said claim No. 14, and from main-

taining any ditches for said purpose. That said injunc-

tion order remain in force during the pendency of this

action, and that upon its final determination, said in-

junction be made permanent.

2d. That plaintiffs have and recover judgment

against the defendant damages in the sum of $2,000.00.

3d. That plaintiffs have and recover from defendant

their costs and disbursements in this action, and have

such other and further relief as to the Court may seem

reasonable and just and agreeable to equity.

G. J. LOMEN and

DUDLEY DU B08E,

Attorneys for sese and Attorneys for Plaintiffs.

United States of America, "^

Us. "

j

District of Alaska.
J

George James, being first duly sworn on his oath, de-

poses and says: That he has read the foregoing com-
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plaint knows the contents thereof, and that the same

and the matters tlioroin stated are true.

GEORGE JAMES.

Subscribed and sworn to before me this 13th day of

July, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Complaint.

Filed in the office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Jul. 21, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Dudley Du Bose and G. J. Lomen,

Attorneys for Plaintiffs, Nome, Alaska.
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J II tin I liiin] states District Vi)iirt, District of Alasla,

iSevoiKl Division.

(lEOKGE JAMES, GEORGE SEXNES, \

DUDLEY DU BOSE, JOHN HEMAX,
PHILIP SMITHMEYEK, BEN
MATTSON, ALECK MATT^iON,

ELEF SIXNES, AUDXE SIXXES,

and G. J. LOMEX,

Plaint ills,

vs.

WILD (JCOSE .AIIXIXG AXD TRAD-

IXG COMPAXY, (a Corporation),

Defendant.

Summons.

The President of the United states of America, to The

Wild Goose ^linino- and Tradinj»- Company, tho

Above-named Defendant, Greeting:

Yon are hereby summoned and required to ai)pea:'

and answer the comphiint of the plaintiffs on file in the

office of the (ilerk of said court, at the city of Xome, in

said District, witliin thirty days from the service of this

summons upon you, oi' judpnent for want thereof will

be taken against you; and yon are hereby notilicd tha:

if you fail to answer the said (•o!ii]>laint the i)lainli>r

will take judgment against you for tlu' relief denuuub'd

in the complaint.

Witness, the Honorable ALFRED S. MOORE, Judge

of the said United States District Court, and the seal
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of tho said (Mnirt hereto affixed, this 21st day of July, in

the year of our Lord oue thousand niue huudred and

four and of the Indepeudeuce of tlie United Stales, tli'^*

one Iniiidred and tweuty-niuth.

[Court Seal J
(JEO. V. BORCHSENIUS,

Clerk of the Uuited States District Court, District of

Alaska, Second Division.

By Juo. II. Dunn,

Deputy Clerk.

United States Marshal's Offlce,
> SS'.

District of Alaska, Second Division. }
I hereby certify that I received the within summons

on the 22d day of July, 1904, and thereafter on the 23^1

day of July, 1904, I served the same at No. 15 Ophir

Creek, Council City Precinct, Alaska, by delivering to

and leaving with Frank Shaw, agent of defendant com-

pany, a copy thereof, together with a certified copy of

tlie complaint filed herein.

Returned this 23d day of July, 1904.

FRANK H. RIOHARDS,

United States Marshal.

By Si. C. Milligan,

Deputy.

MARSHAL'S COSTS.

2 services 12

Fare to 15 and return
,

2

I 14
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[Endorsed on back] : Cause No. 1165. United States

District Court, District of Alaska, Second Division

Geo. James et al.. Plaintiffs, vs. Wild Goose :M. & T. Co.

Defendant. Summons. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di

vision, at Nome, Alaska, Jul. 26, 1904. Geo. V. Borcli

senius. Clerk. By Jno. H. Dunn, Deputy Clerk. Dud

ley DuBose & G. J. Lomen, Attorneys for Plaintiffs

Nome, Alaska.

/// ///(; District Court in ami for lltr District of Alaskd,

Second Division.

GEOB'GE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Motion for Order to Show Cause.

Now come the plaintiffs above named and move the

Court for an order to show cause herein why the defend-

ant should not be enjoined and restrained from divert-

ing the waters of Ophir Creek from claim No. 14, on

said creek, and from the intake of plaintiffs' ditch on

said Ophir Creek, and from maintaining ditches whereby

said waters are so diverted, and for such other relief as

to the Court may seem just.

This motion is made upon the complaint and affidavits



Wild Goose Mining and Trading Company. 11

of Alex lAlattsou, Beu Mattson, A. J. Seuues aud E. G.

Seuuos.

Dated this 21st day of July, 1J)04.

DUDLEY DU BOSE aud

G. J. LOMEN,

Attorneys for PlaintiiTs.

[Endorsed]: No. 11G5. In the United States Dib

triet Court for the District of Alaska, Second Divi-

sion. Geo. James et al. vs. Wild Goose M. & T. Co.

^lotion. Filed in the office of the Clerk of the United

States District Court Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1904. Geo. V. Borchsenius Clerk. B\

Juo. H. Dunn, Deputy Clerk. Dudley DuBose and G.

J. Lomen, Attorneys for Plaintiffs, Nome, Alaska.
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In tlu District Court in and for the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SENXES,
DUDLEY DU BOSE, JOUX IIE-

MAX, PHILIP SMITHMEYER, BEX
MATTSON, ALECK MATTtSOX,

ELEE SEXXES, AUDXE SEXXES,
and G. J. LOMEX,

PlaiDtili's,

vs.

^MLD GOOSE MIXIXG AXD TRAD-

IXG aOMPAXY,
Defendant.

Order to Show Cause.

On reading- and filing the complaint of the plaintiffs

herein and upon the affidavits of Alexander Mattson,

Ben Mattson and A. J. Sinnes, on file in the above-

entitled cause

—

It is ordered that the said defendant show cau.^e be-

fore this Court in the courthouse at Xome, District (»f

Alaska, on the 2Cth day of July, 1904, at the hour of 2

o'clock P. M., or as soon thereafter as counsel can be

heard, why an injunction should not be issued restrain-

ing said defendant, its officers, agents, servants and em-

ployees, from diverting any of the waters which rios\
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natiirall.v into and through the natural chaunHs of Ophir

(Vock in tlie (^onncil i)\\\ Ivecording District, District

of Ahisika, at tho intake of the plaintiffs' ditch, on saiil

Ophir Creek, known as "the 14 Ditch," and throuL»h chiini

No. 11, on said Ophir Creek, and from niaintaininj;

(litclies whereby said waters are diverted therefrom ami

prevented from flowino- in its natural course and clian-

nel tlir(muh said premises and why the^^ shouhl not be

restrained froui in any manner interferinj; with th"

idaintiffs' use and enjoyment of the waters flowing into,

in or through said creek in tlie natural channel of said

creek, and why plaintiffs should not have such other and

further relief in the premises as may be just.

Done in open court this 21st day of July, 100 i.

AiLFKED S. MOORE,

Judge of said Court.

United States of America, ^

District of Alaska, I i

Second Division.

I hereby certify that I received the annexed order at

Council City, Alaska, on the 22d day of July, 1904; and

thereafter on the 22d day of July 1904; I served the sam<^

at claim No. 15 Above Discovery on Ophir d'eek, Alaska,

upon the within named defendant, the Wild Goose Min-

ing and Trading Company, by delivering to and leaving

with Frank Shaw, the agent of said Company, a certi-

fied copy thereof.
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Returned this 26th day of July, 1904.

FRANK H. RICHARDS,

United states Marshal.

By S. C. Milligan,

Deputy.

MARSHAL'S COSTS:

1 service Ifi.OO

[Eudorj^od]: Xo. 11G5. lu the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose ^\. & T. Co. Order to Show

Cause. Filed in the Office of tlie Clerk of tlie United

States District Court, Alaska, Second Division, at Nome,

Alaska, Jul. 21, 1904. Geo. V. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. Vol. II, Orders and Judj*-

ments, page 221.

Til fJir Disfrict Coiiii. Districf of .l/r/.sAv/, SccoihI Dhhinii.

GEORGE JAMES et al..

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANTT,

Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled matter

came on reffularlv for hearing before the above-entitled
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court, Iloiiornblc Alfred S. Moore presiding, on the 2()tli

(lav of July, lUUl, upon the order of said Court to the

defendant to show cause why a temporary iujuuftion

should not issue in said action, (J. J. Lotnien, Dudley Du-

IJose and John L. MclJinn appearing- as attorneys for

plaintilTs, and Albert I'ink, C. S. Johnson and A. J. Daly

ai>pearinj> as attorney for the defendant, whereupon

the following proceedings were had:

The following affidavits, hereto attached, marked Ex-

I'ibits ''A," "B," "(V inid *'D," and made a part hereof,

were read to the Court by counsel for plaintiffs in sup-

port of said motion for an injunction. Thereupon the

counter-affidavits of the defendant, hereto attached

marked Exhibits Xos. 1 and 2 and made a part hereof.

C*ouusel for defendant also offered in evidence the

tindings of fact in the case of Hemen vs. Griffiith, File

No. 330, the same being hereto attached, marked Ex-

hibit No. 3 and made a part hereof.

The plaintiffs, by permission of the Court, called as a

witness GEORGE JAMES, who, being first duly sworn,

testified as follows:

(Examined by Mr. LOMEN.)

I am one of the plaintiffs. Aside from my business

as miner I am a civil engineer, and surveying was- my

business prior to mining. I am familiar with the claims

and ditches on Ophir Ci'eek. On last Saturday there

was about two good sluice-heads of water coming in to

Ophir Creek by means of the ditch from Paragon River.

Not to exceed 150 miners' inches. I was there at that
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(Testimony of George James.)

time Avitli Elcf Siinics ;ni(l l.oiiis ^Felsiiio-. Tlie amomit

of water usually carried thrcmgh the big ditcli of de-

CeiKlants beyoud claim No. 14, varies. It depends upou

what is used of it. I'^rom ihc intake it will carry 3,000

or 3,500 inches; it depends what pressure you figure

from. The ditch is commonly used. The ditch known

;is No. '2'2 caiTi(>s several sluice-heads, I should judge iu

Ihe neighborhood of four or five hundred miueis" inches,

^^omewhere along there. The 19 ditch carries, I shouhl

judge, about 800 inclies as a rule. 1 don't know of any

sucli ditch as the Xo. IS ditcli. It is not in use. In re-

gard to the amount of water that passes in tlie natural

(ha mud of ()])hir Creeds and flowing by tlie head or in-

take of the 14 ditch there was practically no water pass-

ing by at the time we claim we had no water in tin'

ditch. The cause of this was because the Wild Goose

Mining and Trading Gomi>any were diverting all the

water through their ditches Xo. 19, 22 and the big

ditch—from the creek. The water was being used by

the defendant on 15 and 10 and ilaims below No. 14.

The water used on 15 and 1(5 was iised some from 19

ditch and some from 22 ditch. The V.) ditcli and the

large ditch or big ditch supplied the water for the claims

b(dow No. 14. The waste water of the 22 ditch empties

into Dutch Creek. Below the intake of the 14 dit(di.

In regard to the stateujent made in the atlidavit of Mr.

Lane that the (daims on Ophir (Veek could not be

worked to any advantage except iinder hydraulic pres-

sure—we have been working since the summer of 1901
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(Tc'stiinoiiy of George Jaines.)

Avithont au3^ hydraulic pressure and workiug success-

fully on No. 14.

Oos8'-exaiiii nation by ^fr. FINK.

I am one of the phiiutilfs in this lawsuit. I have the

niauagenient of tlie claim. I have been up to where

the Paragon ditch empties into Ophir Creek just ouce,

'i'li;!t was last Saturday. I stayed about an hour. I

just went up to where the ditch flows into Ophir

Crei'k. At the time there was about 150 inches flowing

down there. The defendant has I hear a camp up

there I don't know wliether the natural flow was re-

duced at that time on account of work. I know it is a

big ditch. I know that the capacity is much more

tium 130 inches. ,The 22 ditch, I should judge, would

average four or five feet on the bottom. I never meas-

ured it, ami don't know. I don't know its dimensions

at the top, nor jiow deep it is, nor the grade. It is about

one-tenth in a hun<lre;l. I am making a guess from

the flow of the water. I should judge the capacity of

the 22 ditcli to be about lOO inches. It is only guess-

work. Just the wanie as any other miner guesses. I

never measured the 19 ditch. I know the dimensions

very nearly. The capacity of that ditch is, I should

judge, about 800 inches. You might crowd it and get

a little more. That is guesswork to a large extent.

The 18 ditch is out of commission. I don't know any-

thing about it. AYhen I was over there last Saturday

there was considerable water flowing past the head of
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(Testimony of George James.)

our ditch, down Ophir. ^Vllell I left there was a consid-

erable surplus of water flowing- past the head of our 14

diUli. When we had all we wanted. We don't use

any water on 14 except what goes through this ditch,

and from Dutch Greek, occasionally, when there is a

shortage. When I was there on Saturday there was a

surplus and fairly considerable going over the dam and

pass the head of the 14 ditch. I don't think over a

couple of sluice-heads at the very most. I didn't meas-

ure it. I could not say how much water the Wild

Goose are turning from l-o from their big ditch and 22

ditch. They tnrn it on and shut it off. All the water

the Wild Goose use on 15 would flow over 14. But below

the head of our ditch. We do not use the water that

flows over 14 from 15. V/e could not apply that to any

beneficial use unless we pumped it. We are not doing

so. It would not be very profitable to Avork it that way.

We are certainly suffering injury by the water being

taken away. From the diversion of the water from th*'

head of the ditch. If carried by the head of our ditch

we would be compelled to pump it.

Q. Now, if we delivered the water to you at the head

of your No. 14 ditch, to the full capacity of the ditch,

you would suffer no injury to your mining operations

by the diversion of the balance of the creek?

A. We certainly do.

Q. IIow would 3^ou suffer?

A. The natural flow of water, if allowed to go by the

head of our 14 ditch, would not be what we want.
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(Testimony of George James.)

J. Hut al (he liead of the (lit eh?

A. We only want water that the diteh will hold.

(]. Yon only Avant the caipacity of the diteh?

A. That is all.

Q. Now, if yon are delivered the water in yonr diteh,

to ilie full eapaeity of your diteh, 3^ou suffer no injury?

A. \\\' would haA^e no kiek eoming at all.

i}. No injury whatever? A. No,

Kedirect Examination.

Q. Suppose you could not get any water through

your diteh, at the intake, would you then be injured by

the water being taken from the natural flow of Ophii'

Creek?

A. We certainly would be.

Q. If you did not have your ditch there, what water

vrould 3'ou use?

A. We would have to build a ditch.

Q. If you did not have a ditch, would you use the

water passing over No. 14?

A. We would have to. We would have to pump it.

^-iVe could do that. Before we had a ditch we built a

dam across No. 11 and used it that way, but it was not

in a miner-like fashion.

Recross-examination.

I say we could pump the water from Ophir Creek if

we did not have a ditch. All we wanted. We would

be compelled to get more pumping capacity than we

have there now. If we pumped it we would need about
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(Testimony of George James.)

a bimdred inches to sluice with. That is about whai

we caiTy on an average in our boxes.

The foregoing-, together with the complaint herein,

comprises all the evidence introduced on the motion for

the temporary injunction herein.

The matter was then taken under advisement by the

Court.

That thereafter on the 5th day of November, 1904, at

a special term of said court, the said court by its writ-

ten opinion and order, dated on said day, denied said

motion and refused to grant the temporary injunction

prayed for.

To which ruling and order the plaintiffs then and

there excepted, which exception was allowed by the

Court.

And inasmuch as the foregoing proceedings do not

appear otherwise of record the said plaintiffs, within

the time allowed by law and the order of said Court

duly entered of record, present this bill of exceptions

and pray that the same may be settled and filed.

Dated Dec. 7th, 1904.

G. J. LOMEN,

J. L. McGINN and

DUDLEY DU BOSE,

Attorneys for Plaintiffs.
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III thr Vuitcd .States District Court, District of Alaska,

Stroud DirisioH.

GEORGE JA:MES, BENi MATTSON,

ALEXANDER MATTSON, A. J.

SENNIS and E. J. SENNIS,

Plaintiffs,

vs.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Defendants.
^

Affidavit of Alexander Mattson.

United States of America,^
yss.

District of Alaska. J

Alexander Mattson, being first duly sworn, on oatli

says that he is one of the plaintiffs in the above-entitled

action and one of the owners of No. 14 Above Discovery

on Ophir Creek.

That he first went to work on said No. 14 Ophir Creek

about the 26th day of July, l&Ol, and worked and sluiced

on said claim during the entire svimmer or working

season of 1901 and used the water in said Ophir Cteek

for such sluicing and work.

Until the autumn of 1901 we obtained said water by

means of a daan constructed about the middle of No. 14

creek claim, and in the month of S'eptembep we sur-
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veyed a ditch line to divert the water from a point

about the upper end of No. 10 Ophir CYeek to Xo. 14

on Ophir Creek.

That on or about the 26th day of September, 1901, I,

with eleven other men, co-owners and employees, com-

menced work on said ditch, which was then and ever

since that time has been known as the No. 11 ditch.

That in the spring of 1902 the said 14 ditch was com-

pleted and conveyed water from about the middle of No.

17 Above Discovery on Ophir Creek, on the left limit

thereof, to said No, 14, and that we began sluicing on

said No. 14 on or about the 2d day of July of that year,

and from that time during the entire summer and work-

ing seasons of 1902 and 1903 we had an abundance of

water for sluicing, working and operating on said No.

14.

That since the 4th day of July, 1904, we have been un-

able to sluice continuously for lack of water, and bave

repeatedly been forced to close down the work on No.

14 and stop sluicing, and at one time we were so stopped

for a period of 24 hours- and are at this time unable to

sluice on account of lack of water as aforesaid.

That the reason for the shortage of water is the di-

version of practically all the water in Ophir Creek by

the said defendant, the Wild Goose Alining and Trading

Company, at three points in Ophir Creek above the said

l)oint of diversion of the No. 14 ditch.

'i'luit the first point of diversion of the said WiM

(lOose Mining and Trading Company is at No. 19 Above

Discovery on Ophir Creek, on the right limit, where a
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dam lined with canvas at the waste gate and as tight

as can be reasonably made, crosses Ophir Creek and

little or no water can now pass' below this dam in the

regnlar and natural channel in which the water is and

has been accustomed to flow.

That the said 19 ditch was constructed in 1901, a short

time prior to the finishing of the 14 ditch.

That in 1902 the water was conducted in said 19

ditch to No. 15 Ophir Creek.

That during the summer of 1902 said ditch was ex-

tended to 'No. 11 Ophir Creek and this year is being ex-

tended to Discovery on Ophir Creek, and is now prac-

tically finished to Discovery, and at this time is continu-

ally fiowing in said ditch past No. 14 Ophir Creek to

points below on said Creek,

That the second point of diversion of the said water

by the said Wild Goose Mining and Trading Company

is at the 22 ditch on the left limit of Ophir Creek about

three claims above the said 19 ditch.

That the 22 ditch was commenced im the summer of

1902 and that year was conducted toi No. 17 Bench by

Julesen and Girard, which bench said Julesen and Gi-

rard owned and operated.

That subsequently the Wild Goose Mining and Trad-

ing Company made some arrangements with said Jule-

sen and Girard, and in the spring of 1904 extended said

ditch to the upper end of No. 15 and are using the water

from said ditch on said No. 15 and running the waste

water under the flume of the said No. 14 ditch at Dutch

Creek.
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That on the 8th day of July, 1904, the water on No.

14 was insufficient to sluice, and I went up to ascertain

the cause aud found that the said Wihl (Joose Mining

and Trading- Company were wasting about three sluice-

heads of water from the said 22 ditch under our Hume

in said Dutch Creek; that if this waste water had been

permitted to pass down the regular channel of Ophir

Creek at the point of diversion of the 22 ditch, where it

should have been permitted to pass', we would have had

the benefit of it and would not have been interfered with

in our mining operations on No. 14.

That at the time tlie 14 ditch was finished and the

water from Ophir Creek used therein and conducted to

No. 14, not more than two sluice-heads of water were

conducted in the said 19 ditch to any point on Ophir

Creek.

That the third point of diversion is at a point on

Ophir Creek above the canyon and over three miles

from the point of diversion of the said 22 ditch; that at

this point the said Wild Goose Mining and Trading Com-

pany have a large ditch with a capacity of 3,500 inches

and divert all the water of Ophir Creek from its reg-

ular channel.

That this last-named ditch is known as the "Big

Ditch" of the Wild Goose Mining and Trading Company.

That in the summer of 1903 the water was first di-

verted by said Big Ditch.

That said Big Ditch extends from said point on Ophir

Creek, along the right limit of Ophir Creek, to Discov-



Wild Goose Mining and Trading Company. 25

ciT (Miihn <Hi Ophir Greek, a distance of more than ten

miles,

T]\[\i on acroimt of said diversion l)y the said three

ditch, the water of Ophir Creek, has been appropriated

and taken by tlie said A^'ihl Goose Mining and Trading

Company, and that if defendant is permitted to con-

tinne as it is now doing it will be impossible for afiiant

and his co-owners to mine and operate their said claim

on Ophir Creek.

\ ALEX. MATTSON.

Subscribed and sworn to before me this* 11th day of

Jnly, A. D. 1904.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.
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Jit the I'liilnl States District Court, District of Alaska, Sec-

ond Division.

GEORGE JxVMES, BEN. MATTSON,
ALEXANDER MATTSON, A. J.

SENNIS, and E. J. SENNIS,

Plaintiffs,

vs.

TJIE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Defendants.

Affidavit of Ben Mattson.

United States of America,

\

}District of Alaska.

Ben Mattson, being first duly sworn, on oath says:

I have heard read the affidavit of Alexander Mattson

ill tlie above-entitled cause and the facts therein stated

are within my personal knowledge.

Tliat on the 8th day of July, 1904, I did not, person-

ally, go up to Dutch Creek, but I know that Alexander

^iattson left No. 14 on Ophir (Veek and went up to

Dutch Creek and, upon his return, stated tlie facts as

set forth in said affidavit.

Tliat in all other respects the facts therein stated are

within my own personal knowledge and are true.

BEN MATTSON.
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Subscribed and sworn to bofc.re me this 11th day of

July, A. D. 1904.

[Notarial Seal] S. A. KELLER,

Notary Public iu and for the District of Alaska.

Affidavit of A. J. Sinnes.

:ates of America, ^
Wss.

)f Alaska. A'

United Sti

District of

A. J. Sennes, being tirst duly sworn, on oath says

:

I am one of the owners of creek claim No. 11 on Ophir

(Jreek, in the Council Oity Mining and Recording Dis

trict. District of Alaska.

That I came to said No. 14 in the winter of 1901.

That I have read the aihdavit of Alexander Mattson

in the above-entitled cause.

That I did not go up to Dutch Greek on the 8th day oi

July, 1904, as stated in said affidavit, but I know that

Alexander Mattson left No. 14 on that day and went up

Ophir Creek, and when he returned stated the facts as

to the conditions on Dutch Creek as set forth in said

affidavit.

That all the other matters therein stated are within

my own personal knowledge and are true.

Affiant further saith that on the night of the 4tih day

of July, 1904, I went up Ophir Creek to the head of the

14 ditch and found practically no water in Ophir Creelv

at that point, and from Ophir Cteek to the head of the

14 ditch I started up the hill and crossed the 19 ditch

and went as far as the Big Ditch of the Wild Goose Min-

ing and Tlrading Company.
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That I followed the Big Ditch down about as far as

opposite No. 13, and found plenty of water flowing in the

Big Ditch; I then went down the pipe line to the 19 ditch

on claim Xo. 13, and found more water flowing down

the 19 ditch than we would use in operating on No. 1-i

Ophir Creek.

A. J. SINNES.

Subscribed and sworn to before me this 11th day of

July, 1901.

[Notarial Seal] S. A. KELLER,

Notary Public in and for the District of Alaska.

In the United States District Court, District of Alaska,

Second Division.

GEORGE JAMES,

Plaintiff,

vs.

THE WILD GOOSE MINING AND

TRADING CO.,

Defendant.

Affidavit of E. J. Sinnes.

E. J. Sinnes, being duly sworn, on oath says that ho

is one of the plaintiffs in the abore-entitled action; that

the reason said action has been so long delayed is tha-

since the affidavits of Alex Mattson, Ben Mattson and A.

J. Sinnes herein were made, there has been consider-

able rain and for a few days supplying Ophir Ci'eek
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with more water than the ditches of said defendant

t'ouhl divert and snpplying plaintiffs' ditch with a rea-

sonable quantity of water, and plaintiffs have in th(i

meantime made repeated efforts to persuade the defend-

ant to desist from diverting the waters from said Opliii'

Ci'eek, but without avail, and affiant has this day been

informed that said waters of Ophir Creek are again di-

verted, as stated in the complaint herein.

E. J. SINNES.

Subscribed and sworn to this 20th day of July, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public, District of Alaska.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Affidavit of

Alex. Mattson, Ben Mattson and A. J. Sinnes and E. J.

Sinnes. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, Jul. 21, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Dudley Du

Bose & G. J. Lonien, Attorneys for Plaintiffs, Nome,

Alaska.
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1)1 the United States District Court, in ami for I lie District o/

Alaska, Second Division.

GEORGE JAMES et al.,

Plaintiffs,

vs.

WILD G008E MIXING AND TRAD-

ING COMPANY (a Corporation),

Defendants.

Affidavit of Fr^nk A. Shaw.

United States of America,^
yss.

District of Alaska.
J

Frank A. Shaw, being first duly sworn, deposes and

says

:

I am the superintendent and general managing agent

of the defendant corporation, and I have been engaged

in operating on Opliir Creek as such superintendent of

defendant corporation since the summer of 1900.

I know of all defendant's ditches and water rights

upon said creek and all of defendant's mining claims and

operations upon said creek, and also of all ditches and

mines on said creek owned and operated by all other

persons and claimants.

In August, 1901, the ditch known as the Wild Goosa

"Big Ditch" was located by Mr. C. D. Lane, the presi-

dent of defendant corporation. That within two or

three days after the location of said "Big Ditch"by C.

D. Lane, as aforesaid, I i)ut men to work thet'eon and
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have with all possible diligence continued work thereon

since said date.

This ditch has a capacity of ^jOO-O miners' inches of

water, and carries the wiater from claim No. 36 Above

Discovery on Ophir Creek to claim Discovery on Ophir

Greek, a distance of about twenty-two miles, and having

been constructed at a cost of |225,000.

I know of the location of what is known as the No.

22 ditch on (Iphir Creek, owned and operated by defend-

ant. This ditch was originally located in September,

1901, prior to the location of plaintiffs' No. 14 ditch.

Til is ditch was located by IT. MacDonald, H. A. Julson,

F. H. Girard and John F. Lewis, a certified copy of theiv

location notice being hereto attached, marked Exhibii

"A."

This ditch was subsequently purchased by defendant,

and since the purchase thereof it has been used by de-

fendant corporation. It has a capacity of 900 miners'

inches and is used to convey water from No. 22 Abovt

Discovery to No. 15 Above Discovery on Ophir Cteek,

where the water is again returned to Ophir Creek

and flows in its natural channel over plaintiffs' claim

No. 14.

Immediately after the location of this ditch by the

original locators thereof in the month of September,

1901, they began actual operations thereon and contin-

ued the same with all available diligence until the com-

pletion of said ditch.

I know of defendant's No. 19 ditch, which was orig-
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inall}' located by myself for defendant on the 18th day

of September, 1901.

This ditch takes its water at No. 19 Above Discovery

on Ophir Oreek and conveys it to Discovery Claim on

Ophir Creek, a distance of about eight or nine mile.s,

•and has been constructed by defendant at a cost of

about 125,000. A copy of the original notice of loca-

tion of said ditch No. 19, is hereto attached, marked Ex-

hibit "B."

Immediately after the location of said ditch on the

18th day of September, 1901, as aforesaid, I put men

upon the actual construction thereof and continued th<^

same during the year 1901, as far as No. 15 Ophir Creek,

actually using the water flowing through said ditch on

said No. 15 during that year and since said time said

ditch has been continued, as aforesaid, to Discovery

Claim on said Ophir Creek.

I know of defendant's No. 18 ditch, which has a ca-

pacity of about 400 miners' inches, which Avas con-

structed by myself during the summer of 1900, takin'jj

its water at claim No. 18 Above Discovery on Ophir

Creek, and conveying it to No. 17 Above Discovery on

Ophir Creek, below the head of plaintiff's No. 14 ditch.

I knew when plaintiffs first located their said No. 14

Ditch, which was in the latter part of September, or

the first part of October, 1901, and subsequent to the

location of all of defendant's ditches as hereinbefore

set out. Plaintiffs' completed their said No. 14 ditch

during the summer of 1902.

That at the time plaintiffs located their said No. 14
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ditch iKtual operations had heeu beguu by defendant

upon all of its said ditches, and its No. 18 ditch had been

completed.

I am tlioronghlj familiar with the topoj»Taphy of

Ophir Creek, and the miniuo- operations thereon con-

ducted, and the character of the pay on said creek,

Avhich is such that it can only be profitably extracted

by the use of ^^'^ater under hydraulic ju'essure.

The purpose of defendant in its appropriation of said

water and the construction of said ditches has been to

obtain water upon its several claims on Ophir Creek, un-

der such pressure as to make its mines available as

workable mines.

There is not sufficient water in Ophir Cteek to operate

defendant's mines in the manner in which defendant

desires, and for this reason in the summer of 1903, de-

fendant appropriated the waters of the Pargou Kiver,

a stream flowing some eight or ten miles from Ophir

Creek, a tributary to the Fish River; some of the waters

of this stream have already been diverted by means of

a (litrli constructed and v\hic]i carries about GOO miners'

inches, and which has been turned into Ophir Creek

above the head of defendant's "Big Ditch," and is being

picked up by defendant's ditches and being distributed

to the various mines being operated by defendant on

said Ophir Creek.

Defendant is the lessee of claims Nos. 1 and 2 Below

Discovery on Ophir Cfeek, and the owmer of claims

known as Discovery, and Nos. 1, 2, 4, 5, 9, 9^, 10, 11, 12,

13, all of which said claims are located below plaintiffs'
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claim No. 14 on said creek, and defendant is the owner

of claim No. 15 on Opliir Creek, which lies immediately

above and adjoining plaintiffs' claim No. 14; all of which

said above-described claims, inclnding claim No. 15, are

prior and earlier locations than claim No. 14.

Defendant at the present time is engaged in operating

claims Nos. 1 and 2 Below Discovery on Ophir Cl'eek,

said Discovery claim on Ophir C*reek and No. 13 on

Ophir Creek, and all of the water flowing through de-

fendant's ditches, as aforesaid, is absolutely necessary

to defendant in the operation of the aforesaid claims

which lie below plaintiffs' claim No. 14, and are prior

locations on said creek to plaintiffs' claim No. 14.

Defendant is also operating claims No. 15, 15^ and 1(1

on Ophir Creek, ^iiich are prior locations to said plain-

tiffs' claim No. 14, and in the operation of said claim.s

Nos. 15, 15^ and 16 defendant is using about TOO miners'

inches of water, which said water after being used by

defendant as aforesaid, flows in the natural channel of

Ophir Creek over plaintiffs' claim No. 14. In addition

to this 700 miners' inches of water turned by defendant

from its ditches on 15 Ophir Creek, as aforesaid, there

is flowing down the natural channel of Ophir Creek, pasc

the head of plaintiffs' ditch about 800 miners' inches, so

that there is flowing in tlie natural chauucl of Ophiv

rVeek over plaintiffs' claim No, 14, at the time this atli-

davit is made, about 1500 inches of water.

This 1500 inches of water flowing over plaintiffs' claim

No. 14, as aforesaid, is not used by plaintiffs in any man-

ner whatsoever, in fact instead of being of service to
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])laiMtiffs it is a detriment, jis they have to proteet their

])its and slumps from sai<l water by means of dams and

odier contrivances, and in fact plaintiff's have frequently

bori'owed from defendant sacks and other appliances to

keep (he natural flow of Ophir Creek on( of (heir work-

ings.

Plaintiffs operate their (daim No. 14 solely and en-

tirely by virtue of the water flowin<> through their sail!

(litcli No. 14, and not by any water whatsoever flowin,;"

ou its natural ^rade over their claim No. 14, and it i^^

not possible from the topography of Ophir Oi'eek fo.'

plaintiffs, on account of its flatness and lack of grade at

claim No. 14, to take the water flowing in the natural

channel of Ophir Creek, or its natural grade, and put it

to an}' beneficial use to said claim No. 14, or in any man-

ner whatsoever operate said claim No. 14 with the water

flowing in the natural channel of Ophir Cl'eek, as afore-

said.

Defendant at no time since its appropriations of wate.'

on Ophir Creek, has diverted the waters of said creek

from the head of plaintiffs' ditch No. 14, saving and ex-

cept for about two days, about the 4th of July, 1904,

vrhen, on account of an extreme and unusual drouth

there was only flowing in Ophir Creek about 1,000

miners' inches of water, inclusive of 400 inches which

was being turned into said creek from the Pargon River,

as aforesaid, so that the natural flow of water in said

Ophir Creek at said time amounted to only about 600

miners' inches of water, all of which was being used by

defendant at said time upon claim No. 15 Ophir
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Creek, and theuce run on its natural grade to plaintiffs'

claim No. 14, and during- the two days aforesaid, whed

plaintiffs allege they were deprived of the water to the

full capacity of their ditch at the head of their ditch, de-

fendant was also without water, and was compelled

thereby to lay off its men and discontinue its operations,

which said defendant did, and defendant was placed at

a much greater inconvenience and cost during said time

than plaintiffs, on account of the greater number of men

employed by defendant, and the more extensive cliar-

acter of its operations.

That since said 4th day of July, 1904, there has been

a surplus of water flowing by the head of plaintiffs'

ditch No. 14, and there is now flowing by the head of

said No. 14 ditch, over and above its full capacity about

800 miners' inches.

I have read the affidavit of Alexander Mattson in the

above-entitled cause with reference to three sluice head«

of water running to waste from defendant's No. 22 ditch,

and if said water was running to waste at said time a«

stated by said Mattson, it was at the noon hour, or when

some cleanup was being made or some change being

made in defendant's machinery or mining appliances,

because at no time has the water flowing through sai.l

No, 22 ditch been allowed to run to waste, saving and ex-

cept for the purposes just aforesaid, and if said water

had been running to waste as aforesaid, plaintiffs could

easily have jticked the same up by tluiues or hose and

carried it into their ditch, as our No. 22 ditch lies at a

higher elevation and above plaintiffs' No. 14 ditch.
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All the water used by defendant through its ditches

is being- pnt to a beneficial use, that is it is being used

by defendant to wash its placer mines with, and has

been used by defendant at all times, and all of said

water flowing through said ditches as aforesaid, is abso-

lutely necessary and essential to the operation of de-

fendant's mines.

That if defendant was forced to turn the natural flow

of Ophir Cl'eek to plaintiffs on their claim No. 14, as

prayed for in their complaint and order to show cause

herein filed, defendant would be irrej)arably and irre-

mediable injured and would be forced to cease the opera-

tion of all claims now being operated by it below claim

No. 14, except such claims as could be operated with the

water brought by defendant from Pargon River, and de-

fendant would be forced to discharge a large number of

employees and abandon its machinery which has just

been put in place on claims located prior to the location

of plaintiffs' claim No. 14, and lying below said claim

No. 14 on Ophir Cteek, and would be forced to com-

pletely abandon its general plan of operations for the

mining season of 1904.

Defendant corporation is thoroughly solvent, having

assets worth many millions of dollars, over and above

its liabilities and is able to respond in damages to any

injury inflicted by it upon plaintiffs.

Defendant has at no time since its appropriations ol

water on Ophir CVeek, and is not now appropriating any

more of the waters of said Ophit* Creek, that it is en-
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titled to appropriate under and by virtue of its several

water locations and ditches constructed in connection

therewith, as aforesaid.

[Notarial Seal] FRANK A. SHAW.

Subscribed and sworn to before me this 2oth day of

July, 1904.

ALBERT FINK,

Notary Public, District of Alaska, at Nome.

Exhibit "A."

Notice is hereby given, that the undersigned did on

September 1 Ith, A. I). 1!)01, locate and appropriate

and claim nine hundred (900) miners' inches of tli«

water of Ophir Creek, lying, being and flowing <)v<'i'

claim No. 22 Above Discovery on said creek, in (\)un'.i!

District, N. W. Alaska, at the point where this notice is

posted, which water is intended for use in mining and

especially for use in the operation of the "Jew^el," "Sar-

atoga" and "Lone .Tack" Bench Claim now owned and

worked by the undersigned and situated on the left

bank of said creek about two miles below said point

of diversion as aforesaid. The said water is to be

diverted and conveyed to said places by means of .;

dam and ditch, which ditch is about three feet wide at

the bottom, about five feet wide at tlie top and about

two feet deep and to have a grade of one inch per on.'

liundred feet in length and the undersigned herebv

claim the right of way over all unappropriated lands (»f

the United States through which said ditch shall be
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built, together with the rioht to repair and enlarge the

said diteh whenever and wherevei- found necessary.

Measui-ed in a northerly direction from the southerly

boundary of forenientioned claini No. 22, the point of

diversion whereon this notice has been posted as afore-

said is about 500 feet up said creek in a northerly direc-

tion.

' H. MacDONALD,

H. A. JULSON,

P. H. GIRARD,

JOHN F. LEWIS,

Appropriators and Claimants.

Filed for record at 11:10 A. M Sept. 21, 1901.

W. H. FERGUSON,

Recorder.

By Francis Fitz,

Deputy.

I, J. M. McDowell, United States Commissioner and

Recorder for the Precinct of Council City, District of

Alaska, do hereby certify that the above is a full, true

and correct copy of a location notice of water right on

Ophir Cteek, as recorded on page 70 in Volume 4 of Loca-

tions Council City Recording District Records.

Witness my hand and seal this 23d day of July, 1904.

[Seal] J. M. McDowell,
United States Commissioner and Recorder.
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Exhibit ''B."

NOTICE OF WATER RIGHT AND APPROPRIATION
OF WATER.

The undersigned claims at this point the water run-

ning in this streaui (Ophir Creek) to the extent of fifteen

hundred (1500) miners' inches, measured under a six-

inch pressure, the same to be conveyed by ditch and used

for mining purposes on said Ophir Q'eek and vicinity.

WILD GOOSE MINING AND TRADING CO.

By FRANK A. SHAW,
Superintendent.

Located September 18th, 1901.

Witness:

WM. S. WEST.

D. A. MAODONALD.

Filed for record at 1:30 A. M. Sept. 20, 1901.

W. H. FERGUSON,

Recorder.

Bv Frances Fitz,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct of

Council City, District of Alaska, do hereby certify that

the above is a full, true and correct copy of location of

water right on Ophir Creek as recorded on page 08 in

volume 4 of Locations, Records of the Council City Re-

cordin<r District.
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Witness my baiul and official seal this 22d day of July,

1904.

[Seal] J. M. Mcdowell,

Kecorder.

By M. G. McDowell,

Deputy.

Jit tliv United States District Court, in and fttr the District oj

Alaska, Second Dicision,

GEOKGE JAMES et al.,

Plaintili's,

vs.

\YILT) GOOSE TUNING AND TEAD-

ING COMPANY (a Corporation),

Defendant.

Affidavit of C. D. Lane.

LTnited States of America,^
I SS. . i;

District of Alaska. J

0. D. Lane, being first duly sworn, deposes and says:

I am the president of the defendant corporation, and

am familiar with its operations of its mines on Ophir

Cteek, in the District of Alaska, having devoted a large

portion of my time in the summers of 1901, 1902 and

1903, to the superintending and directing of defendant

corporation with reference to its mines and ditches on

said Ophir Cteek.
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I know the location of wibat is known as the Wild

Goose Big Ditch on Ophir Ci'eek, which said ditch has

its intake at the upper end of the canyon on Ophir Creek,

on claim Xo. 3C. This ditch was located by defendant

corporation by myself on the 12th day of August, 1901,

and prior to the location of what is known as the No.

14 ditch claimed by plaintiffs in the above-entitled suit.

That the capacity of this ditch, known as the ^'Big

Ditch" is about 3,000 miners' inches of water, and its

purpose is to carry the water from its intake on Ophir

Creek to points below on said creek, for the purpose of

operating the mines thereon located and being operated

by the defendant corporation.

That immediately after posting a notice of the loca-

tion of this ditch, I caused a record notice thereof to be

filed for record with the Recorder of the Council City

Kecording District, District of Alaska, and caused opera-

tions to be at once begun with reference to the building

and completion of this ditch, which said operations have

been pursued with all possible diligence ever since; said

ditch is now completed to Discovery Claim on said

Ophir Creek, which is fourteen claims below No. 14

owned by plaintiffs in the above-entitled action. A copy

of the location notice of this ditch, so posted and placed

of record by me is hereto attached and marked Exhibit

"A."

I also know of the location of what is known as the

No. 19 ditch, owned by defendant corporation. This

ditch was located in September, 1901, by Frank A. Shaw,



Wild Goose Mining and Trading Company. 43

superintendent of (lefendant coi-poration for defendant

corporation.

This ditch has a capacity of 1500 miners' inches and

i 111 mediately after posting the notice of location of said

ditch by said S'haw, as aforesaid, work was commenced

for the completion of this ditch, and was pursued with

all available diligence; said work having been completed

during the fall of 1901, so as to make the water there-

in llowing available on claim No, 15 on Ophir Creek, and

said w\ater in the fall of 1901, was actually used on said

claim No. 15. Since then this ditch has been extended

down Ophir Ci'eek, until it has now reached Discovery

Claim, which is a claim owned and operated by defend-

ant corporation. This ditch was located prior to the

ditch known as the No. 14 ditch and was completed and

the water was actually diverted therein long prior to the

completion of plaintiffs' No. 14 ditch, or any actual

diversion of the water therein by plaintiffs.

I also know of the location of what is known as the

No. 22 ditch, now owned and operated by defendant cor-

poration.

This ditch was located in September, 1901, prior to the

location of plaintiffs' No. 14 ditch, and was originally

located with a capacity of 900 miners' inches of water

by H. Macdonald, H. A. Julson, F. H. Girard and John

F. Lewis, and has since said date of location been pur-

chased by defendant corporation.

Immediately after the location of this ditch by Julson,

Girard, Macdonald and Lewis, as hereinbefore set forth,

the construction of it was commenced with all available
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diligence. This ditch as it now exists takes the water

from Xo. 22 Ophir Creek and carries it to No. 15 Ophir

Creek, Avhere it is used by defendant corporation, and

the water thence flows over plaintiffs' claim No. 14.

Defendant is also the owner of a certain ditch kuc>wn

as the No. 18 ditch, which has a capacity of about 400

miners' inches. This ditch was constructed by defend-

ant corporation in the summer of lO'OO, and is used to

carry water from Xo. 18 Ophir Creek to Xo. 17 Ophir

Greek, said ditch having been constructed prior to the

location of the X'o. 14 ditch owned by plaintiffs.

Defendant corporation is practically the first opera-

tor and the developer of Ophir Greek, and all of the

water flowing through its ditches hereinbefore men-

tioned and set forth, is used by defendant corporation

for a beneficial purpose, that is to operate its placer

mining claims on said creek, and all of this water is ab-

solutely necessary to defendant corporation in the oper-

ation of its mines as aforesaid, nor is any of the water

flowing through the ditches of defendant corporation

allowed to go to waste.

I am thoroughly familiar with Ophir Ci'eek and the

topography thereof, being the person who mapped out

tlie operations to be pursued by defendant corporation,

and know that much of the pay-gravel, and I may say

practically all of the pay-gravel, on Ophir Creek cauuor

be worked at a profit except by water under hydraulic

pressure, and the purpose of defendant corporation in

locating and constructing the aforesaid ditches, which

it has done at a cost of about 5^300,000, has been for the
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)iirpose of carryiug the water to the several claiius

)wned b}' defendant corporation on Opliir Creek under

5ucli pressure as to make said claims workable and

ivailable as mines.

That there is not enough water in Ophir (Veek in its

>rdiuar3^ flow, to operate defendant corporation mines,

\\\i\ for this reason in the summer of 1903, defendant

jorporation located and appropriated the waters of

?argon Creek, a stream lying some six or seven mile -4

rom Ophir Creek, to convey said waters into Ophir

>eek for the purpose of increasing the flow of the water

iherein contained; and since said location and appropria-

;ion of the waters of said Paragon River, as afore-

;aid, defendant corporation has constructed a ditch as

'ar as Helen Creek, one of the tributaries of said river

md is now actually turning into said Ophir Ci"eek some

)00 miners' inches of water which never flowed therein

>efore.

This water is turned in above defendant corporation's

big ditch, and is picked up in its flow down said creek

3y defendant's several ditches and carried by said

iitches to the points now being operated on said creek.

That at all times since the appropriations by defendant

^n Ophir Creek, plaintiffs have had water to the full

capacity of their ditch, and at nearly all times water has

been flowing by the head of theii' said ditch over and

above its full capacity, saving and except as I am in-

formed, for a period of twio days in the month of July,

1904, during an unusual drought,' when there wasn't

sufficient water flowing in Ophir Creek to fill plaintiffs'
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ditch, and I am informed and therefore allege, that at

the present time plaintiffs' ditch is being filled to its full

capacity, and a large siiiiilns is flowing by the head of

plaintiff's' No. 14 ditch.

Defendant corporation is the owner, operator and

lessee of claims known as Nos. 1 and 2 Below Discovery

on Ophir Ci-eek, Discovery Claim, and Nos. 1, 2, 4, 5, 9,

9^, 10, 11, 12, 13 and 15 Above Discovery, all of which

said claims, with the exception of said No. 15, lie below

plaintiffs' claim No. 14, and all of which said claims were

located and appropriated prior to the location and ap-

propriation of plaintiffs' claim No. 14 on Ophir (Yeek.

Defendant corporation has never during its opera-

tions on Ophir CYeek, used more of the waters of said

creek than it has actually appropriated prior to the loca-

tion of plaintiffs' No. 14 ditch.

If defendant corporation was compelled to turn tin?

natural flow of Ophir Creek to plaintiffs at the head ol

said claim No. 14 as prayed for in their complaint, in

this action, it would cause irreparable and irremediable

injury and mischief to defendant corporation, and would

depriVe defendant corporation of the use of said water

at all points below said claim No. 14, and of the use of

said water on claims located and appropriated long

prior to the location and appropriation of claim No. 14,

nor would the turning of the natural flow of Ophir Ci'eek

to plaintiffs on said claim No. 14 as prayed for, in any

wise benefit said plaintiffs, because on account of the

character of said creek on claim No. 14, and the lack
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of grade or fall, said water could not a I that point b'j

pill (o any boiicticial use, in fact plaintiffs would b<j

forced by means of dams, etc., to protect themselves and

their Avorkings and operations from being flooded by

said water and Avould not be able to place the same to

any beneficial use, and therefore if defendant be en-

joined as prayed by plaintiff's in their complainl, de-

fendant would suffer injury of exactly the same nature,

only far greater in amount on account of the greater

number of employees and the greater extent of opera-

tions on the part of defendant, that plaintiff's complain

of.

Defendant corporation is in all respects solvent, and

able to respond in damages to plaintiff's for any injury

done plaintiff's' by defendant's actions.

O. D. LANE.

Subscribed and sworn to before me this 24th djly oi

,luly, 1^04.

ALBERT FINK,

Notary Public, District of Alaska.

Exhibit "A."

Notice is hereby given that we, the undersigned, have

this day located and do claim for mining purposes 3,000

liiiners' inches of 6-inch mean pressure of this Ophir

Ci'eek water right, i^aid water to be used for working

the mines on Ophir Ci'eek and vicinity as soon as com-

pleted, which will be done as rapidly as circumstances



48 George James et al. vs.

and the weather will permit. Located August 12th,

A. D. 1901.

WILD GOOSE MINING AND TRADING CO.

By C. D. LANE,

President.

Witness

:

FRANK A. SHAW.
WM. S. WEST.

Filed for record at 10 A. :M., Anj;. 15, 1901.

W. H. FERGUSON,

Recorder.

By A. V. Ipswitch,

Deputy.

I, J. M. McDowell, U. S. Recorder for the Precinct of

Council City, District of Alaska, do hereby certify that

the above is a full, true and correct copy of a location

of water right on Ophir Creek, as recorded on page It).')

in volume 3 of Locations, Records of the Council City

Recording District.

Witness my hand and official seal this 22d day of July,

1901.

[U. S. Commissioner's Seal] J. M. McDOWELL,

Recorder.

By M. G. McDowell,

Deputy.
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[Eudorsed]
: No. 1165. In the Uuited States District

Court for the District of Alaska, Second Division, (leo.

James et al. vs. Wikl Goose Mining uud Trading Co.,

Defendant. Affidavits. I'^ih'd in (he oriicc of (he Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska, July 20, 11)04. (leo. V. Borch-

senius. Clerk. By
, Deputy Clerk. (}. J. L.

Sullivan & Fink, C. S. Johnson and A. J. Daly, Attorneys

for Defendant.

In the United iStaics District Conrf, in and for ilic District of

Alaska, Second Division.

JOHN HEMAN, PIIILir SMITH-
MEYER, GEOKGE SENNES, ELOF
J. SENNES, AUDNE J. SENNES
and TOLLOF L. BEE^aO,

Plaintiffs,

vs.

GEORGE H. GRIFFITH, PETER
RICE, WILD GOOSE MINING AND|
TRADING COMPANY (a Corpora-

tion), P. W. MACDONALD, J. B.

HART, JOSEPH F. FRAME, CAPT.
]

I. N. HIBBx^RD and J. K. MILLER,
y

Defendants.

Findings of Fact and Conclusions of Law for Defendant Wild

Goose Company.

Now, on this 4th day of January, 1902, the Court hav-

ing heretofore and on the 29th day of October, 1901^

rendered its opinion in said above-entitled cause, now
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makes the following findings of fact and conclusions of

law.

FINDINGtS OF FACT.

That at about midnight May 14tli, 1898, one Melsing,

acting at the request of T. L. Brevig, one of the plain-

tiffs herein, to locate and take a placer mining claim on

Ophir Creek in the Eldorado Mining District, District of

Alaska, tied a board with a written notice of location

theron, prepared by said Brevig, upon a willow bush

upon the upper end of placer mining claim No. 13 on

Ophir Creek, a copy of which said notice is as follows:

"CLAIM NO. 14.

Notice is hereby given that the undersigned having

complied with the requirements of Chapter 6 of Title

Thirty-two of the Revised Statutes of the United States,

has located 20 acres of placer mining ground on Ophir

Creek, Eldorado Mining District, Northwestern Alaska,

and described as follows: Commencing at the upper end

of claim No. 13, thence running fifteen hundred feet u[)

and along the bed of the creek, thence at right angles

E. and W. three hundred feet from center stake.

Attest: Locator: T. L. BEEVIG.

LOUIS MELSING.

A. P. MORDAUNT.

Located May 14th, 1898.

Recorded May 17th, 1898.

A. P. MORDAUNT,

Recorder."
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2. ^Iclsino-, after posting said notice upon said wil-

\o\\ bush (lid IK) otluM- act toward marking the bound-

aries oi" claiiii No. 14 or any placer mining claim for said

Brevig, but immediately returned to Council City, a dis-

tance of more tlian four (4) miles. He, Melsing, did not

])r()spect for gold at said time nor did any act or thing

except to place the notice as aforesaid.

3. On May ITth, 1898, said Brevig caused a copy of

the notice posted on the willow bush as aforesaid to be

recorded in the Eldorado Mining District, Alaska.

4. Neither Brevig, nor anyone acting for him in any

way, or in any way representing him, or acting under

him, corner-staked or marked the boundaries of said

claim No, 14 as claimed by him until the month of July

1899, nor did he, Brevig, or anyone acting for him or rep-

resenting him or under him discover any gold upon the

said claim as claimed by him or prospect the same in any

manner, until the month of July, 1899, in which month

one Pearson, acting for Bre^dg", proceeded to place

stakes in the ground as claimed by Brevig and to cornec-

stake said claim No. 14 as claimed by plaintiffs.

5. These stakes were placed at the four corners of

what is known as No. 14 as claimed by plaintiffs, and

were sufficient to mark the boundaries of said claim No.

14 as claimed by plaintiffs, so that the same could be

readily traced.

6. PriW to the month of July, 1899, neither Brevig

nor any of his grantees or successors in interest, nor any

person in any way representing him or his grantees in

any manner worked or operated or had actual posses-
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sion of any part of said claim No. 14 as claimed to have

been locateil bv the plaintiff Brevig.

7. That on May 21st, 1898, one A. Karlsen went upon

the ground described in the pleadings herein as claim

No. 15 Above Discovery on Ophir CYeek, in the Eldoradf^

Mining District, District of Alaska, and placed what is

known as his initial stake at the southern or lower end

of what is designated in the pleadings as placer claim

No. 15, Ophir Creek, at the upper end of claim No, 14,

as originally staked or caused to be staked by Brevig

—

the said initial stake of said Karlsen being placed at

the upper end center stake of Brevig's upon claim No.

14, the said initial stake of claim No. 15 being at the

identical point as it was at the time of the institution

of this action and as at the time of the survey herein-

before referred to, Avliich stake was three feet in height

above the ground, and on said stake said Karlsen wrote

a notice of location, a copy of which is hereinafter set

forth. At the same time the said Karlsen placed an-

other stake firmly in the ground at a distance of about

1500 feet from the center end stake above mentioned

at the upper end of said claim No. 15 on Ophir Oi*eek,

as designated in the pleadings. Both of these stakes

mentioned were ])la(ed practically at the center of the

lower and upper ends of said claim No. 15, and upon

the stake placed upon the upper end above mentioned

was a notice written similar to that mentioned as being

placed upon the lower end stake. The stake on the

upper end was two or three feet in height above the

ground. That said Karlsen, on the 23d day of :May,
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1898, caused said notit-e of locatiou to be recorded iu tlit

oflice of the Mining Recorder of the Eldorado Mining

District, District of Alaslva, a cop}' of which notice is as

follows:

"NOTICE OF LOCATION.

15 Ab. Ophir. Claim #15 Ophir Creek.

Notice is hereby given that the undersigned having

complied with the requirements of Chapter Six, Title

Thirty-two of tlie Revised Statutes of the United States,

and the local customs, laws and regulations, has this

day located twenty acres of placer mining ground on

Ophir Ci'eek, Eldorado Mining District, N. W. Alaska,

and described as follows: Commencing at the upper end

or northern end of claim No. 11, thence running along

and up the bed of the creek fifteen hundred feet, thence

three hundred feet east and w^est from center stake.

Located May 21st, 1898.

A. KARLSIEN,

Locator.

Recorded May 23d, 1898.

8. The posting of these two stakes by Karlsen upon

claim No. 15 was in accordance with the rules, regula-

tions and customs of the miners of said Eldorado Mining

District, and particularly those staking on Ophir Cteek^

and the placing of said stakes and notices as aforesaid

did sufficiently mark the boundaries of said claim so

that the same could be readily traced, upon the ground.

9. That in August, 1898, one MacDonald, acting at

the request of said Karlsen, went upon said claim No.
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15 and prospected fur aud made a discovery of gold iu

pacing- quantities thereon.

10. In the same month one Ix^o Loen Hertz, aetino-

for said Karlsen, placed four stakes upon claim No. 1.5,

one at each corner thereof, staking said claim in the

form of a parallelogram, and placed said corner stakes

each about 300 feet from the center end stakes above

mentioned, and that each of said stakes were from two

to three feet in height from the ground and placed firmly

therein and were sufficient to mark the boundaries of

said claim so that same could be readily traced.

11. That the upper center end stake of claim No. 14

hereinbefore referred to was placed at a distance of

1053 feet from the original lower end initial stake, and

that said upper end stake of claim No. 11 contained n

similar notice of location purported to be signed by

Brevig as the notice placed on the lower end of said

claim No. 14 above referred to in the first finding of fact

herein; that the said upper end center stake of claiui

No. 14 was placed at the said point sometime between

the 14th of May, 1893, and prior to the 21st day of :May,

1898, and the same was placed there by some pers(m

representing Brevig. That the distance between the

lower center end stake of claim No. 14 and the southeast

corner of claim No. 15 is 1024 feet; that the distance

from the southwest corner of claim No. 14 to the ])oiiu

where the lower end line of claim No. 15 intersects cl-iim

No. 14 is about 1125 feet; thnt the corner stakes which

were placed upon claim No. 14 in the month of Jnly,

1899. as hereinbefore referred to were as follows: Th^*
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lower or soutberii end coruer stakes were placed eaeli

about 300 feet from the lower center end stake of said

claim No. 14. The corner stakes at the upper or north-

ern end of said claim were as follows: Northeast corner

stake placed in July, 18iM), was about 470 feet from the

upper center end stake of claim No. 14 as hereinbefore

referred to; the northwest corner stake of said claim

No. 14 was placed in July, 1899, about 375 feet from liii-

northwest end line of claim No. 14, as it was originally

staked in May, 1898.

12. That all of the corner stakes upon claim No. 14

were placed there long- after claim No. 15 had been

located and its boundaries marked as hereinbefore set

forth and at the time the defendant Wild Goose MiniUj;'

and Trading Company and its gTantors marked the

boundaries of claim No. 15, all that portion of claim No.

14, as claimed by plaintiffs, which overlaps upon claim

No. 15 was vacant, unoccupied and unappropriated pub-

lic mineral lands, and at said time neither the plaintiffs,

nor any of their grantors had marked any of the bound-

aries in any way upon any part or portion of that part

of claim No. 14 which overlaps upon said claim No. 15.

13. lu the summer of 1899, the Golofnin Bay Mining

Company, acting by the consent of Karlsen, either undet'

leases or lays or otherwise, went into the possession of

said claim No. 15 and worked and operated the same

extensively as a placer mining claim and continued in

the quiet and uninterrupted possession of the same, and

the whole thereof, until the transfer of the interest of
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said company was made to the defemlant Wild (roos*'

Mining and Trading Company as liereiuafter mentioned.

14. In the month of September, 1898, defendant Wil 1

Goose Mining- and Trading Company, under an agree-

ment or arrangement made with said Golofnin Bay ^[in

ing Company, took an option for the purchase of said

placer mining claim No. 15, and with the consent of said

Golofnin Bay Mining Company in September, 1800, and

with the consent of said Karlsen and his grantees, en-

tered into the possession of said claim No. 15 and

worked and operated the same to some extent, includ-

ing all the ground in dispute so far as it relates to the

difference between claims Nos. 14 and 15, and the said

Wild Goose Mining and Trading Company, having con-

tinued in the quiet and continuous possession thereof,

did during the year 1900 expend about f20,000 thereon

in the employment of a large number of men for the pur-

pose of prospecting, working and mining the same, and

in the placing of tents and cabins on said premises,

and during said year the possession of said Wild Goose

Mining and Trading Company was uninterrupted and

undisputed by anyone, and the said company remained

in the uninterrupted and undisputed and quiet posses-

sion of said mining claim during the year 1900 and th

whole thereof.

15. Continuing in the uninterrupted and quiet pos-

session of said placer mining claim No. 15, the said com-

pany in the year 1901 continued to make improvement:-;

and to work and operate said claim No. 15 still more ex-

tensively, including the ground in conflict between
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claims Nos. 14 and 15, and diuhig that year and up to

the time of the commencement of this action said Wild

Goose Mining and Trading' C(mipany continued in the

quiet and uninterrupted possession of said claim No. 15,

including that portion of claim No. 15 claimed by the

plaintiffs to be a part and portion of claim No, 14, and

during the year 1901 said company expended large sums

of money on said claim No. 15, including the ground in

dispute between claims Nos. 14 and 15 preparatory for

mining operations during the mining season of 1901, and

in So doing said company spent an amount of mone.y

largely in excess of |2O,00O during said time in prepar-

ing the said ground in dispute for mining purposes iu

digging drains and ditches and building dams and drift-

ing, so that the said placer claim could be readily

worked.

17. The plaintiffs, nor did any of them, or either of

them, or their grantors, at any time have any occupancy

or possession of any part or portion of said claim No.

15 including that part which the plaintiffs claim as n

portion of claim No. 14, nor did the plaintiffs, or any of

them, or their grantors, make or assert any claim or

right to any portion of said claim No. 14 as herein

found to exist at any time prior to the month of Janu-

ary, 1901, excepting the act of plaintiffs and their grant-

ors in placing or causing to be placed the two northern

or upper end corner stakes upon claim No. 14 in July,

1899, as hereinbefore mentioned, and at the time they

made a claim or demand against the defendants as to

that portion of the ground in dispute the defendant was
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actually drifting a 500 foot out along the southern

l);;iui(laiy liiie of {Iniiu Xo. IT), at the northern boundary

line iA' i laiiu Xo. 14, as (iiioiuaiiy staked,

18. Plaeer mining claim No. 15, as af present sur-

veyed by defendant Wild Goose Minino- and Tradin<i

Company and at present claimed to exist by them, has

been generally recognized ever since its original loca-

tion by the miners of said Ophir Creek as now claimed

by said company, and miners locating placer claims in

said section adjoining and adjacent to said claim No. 15

recognized its boundaries ever since May, 1898, practi-

cally as its boundaries are now claimed by said com-

pany.

19. The defendant Wild Goose Mining and Trading

Company is a corporation duly organized and existing

under and by virtue of the laws of the State of Cali-

fornia, and has been such corporation existing as afore-

said during all the times herein mentioned.

20. That by the consent of said Karlsen and liis

grantees, and by good and sufficient deeds of convey-

ance, its possession of claim No. 15 as hereinbefore men-

tioned has been had and it is the lawful owner and

holder of the entire claim No. 15 as claimed to exist by

it.

21. That on or about the 6th day of August, 1000,

said defendant Wild Goose Mining and Trading Com-

pany caused its claim No. 15 to be surveyed, and placed

permanent monuments at each of the corners of *aid

claim No, 15, reducing the said claim in width as origin-

ally staked and marked about 20 feet, but this reduc-
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tiou ill no way affected tlie lucntioi'. of claim No. 14, nor

did it prejudice the plaintiffs, or any of tliein, or tlieir

grantees in any manner, the said reduction being made

simply for the ))inpose of maldng said chiiin No. 15 con-

tain only 20 acres, the claim as originally staked being

1500 feet in length by GOO feet in width. At the time it

was staked it was a cnstom of the miners on Ophir Creek

to stake their claims 1500 feet in length by GOO foet in

width.

22. That by reason of and under said location of

claim No. 15 by said Karlsen, and the conveyances and

agreements made with the defendant Wild Goose Min-

ing and Trading Company, said company claims, has and

owns so much of said claim No. 14 as claimed by plain-

tiffs as conflicts with said claim No, 15 as herein found

to exist, and that the area of said portion in conflict

is 4.84 acres; and in so far as said claim overlaps and

conflicts with claim No. 15 as in these findings found to

exist, and as to said 4.84 acres and as to all ground

claimed b}' plaintiffs as a portion of claim No. 14 which

conflicts with claim No. 15 as claimed by defendant Wild

Goose Mining and Trading Company, the said claim of

plaintiffs is junior and subsequent to the claim of said

company, and plaintiffs are not entitled to any part or

portion of said claim No. 15 as claimed by the Wild

Goose Mining and Trading Company.

23. Defendant Wild Goose Mining and Trading Com-

pany never trespassed upon or threatened to trespass

upon or asserted or claimed any right, title or interest

in or to any portion of said claim No. 14 as herein found
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to be by the court, except that portion of claim No. 14

included within the conflict of the Black Mars claim

with claim No. 14.

24. That at the time of the staking of said claim No.

15 as claimed bv defendant Wild Goose Mining and

Trading Company by said A. Karlsen, and at the time

of the recording of his location notice, as hereinbefore

referred to, and at the time of the discovery of gold upon

said claim in 1898, as hereinbefore referred to under the

said Karlsen location, all of the said claim No. 15 was

unappropriated public land of the United States subject

to appropriation under the placer mineral laws of the

United States. The defendant Wild Goose Mining and

Trading Company and its grantors, from the inception

of the original staking by Karlsen, appropriated and

segregated said claim No. 15 as claimed by defendant

from the public lands of the United States, and became

entitled to the possession of said claim No. 15, includ

ing that portion claimed by plaintiff as aforesaid as be

longing to claim No, 14 which overlaps said claim No.

15, as against the United States and all persons whom-

soever.

That the following plat shows the relative conflict be-

tween the respective claims in dispute:
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)to be by the court, except that portion of claim No. 14

included within the conflict of the Black Mars claiiu

with claim No. 14.

24. That at the time of the staking of said claim No.

15 as claimed by defendant Wild Goose Mining and

Trading Company by said A. Karlsen, and at the time

of the recording of his location notice, as hereinbefore

referred to, and at the time of the discorery of gold upon

said claim in 1898, as hereinbefore referred to under the

said Karlsen location, all of the said claim No. 15 was

unappropriated public land of the United States subject

to appropriation under the placer mineral laws of the

United States. The defendant Wild Goose Mining and

Trading Company and its gi'antors, from the inception

of tlie original staking by Karlsen, appropriated and

segregated said claim No. 15 as claimed by defendant

from the public lands of the United States, and became

entitled to the possession of said claim No. 15, includ

ing that portion claimed by plaintiff as aforesaid as be

longing to claim No. 14 which overlaps said claim No.

15, as against the United States and all persons whom-

soever.

That the following plat shows the relative conflict be-

tween the respective claims in dispute:
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25. That the following is a description of creek claim

No. 15 on Ophir Creek as surveyed on (be ()th day of

August, 1900, and as referred to in finding- ^'o. 21:

Commencing at a stone slab or corner about 90 feet

from the east bank of Ophir Creek marked "8. E. 15,"

thence across said Ophir Creek about north &4 degrees

30 minutes west 580.8 feet to a stone corner marked "S.

W. 15," which line intersects said Ophir Creek at a

poi'nt about 1150 feet down the stream of said Opliir

Creek from the confluence of Dutch Creek with said

Ophir Creek; thence from said last mentioned corner at

right angles about N. 35 degTees 30 minutes east 150')

feet across said Ophir Cl'eek to a stone corner marked

"N. W, 15," which is about 25 feet northeasterly from

the east bank of said creek, and which line intersects a

rock bluff at a point about south 35 degrees 30 minutes

west 294 feet from said stone-corner marked "N. W,

15;" thence at right angles about S. 51 degrees 30 min-

utes east 580.8 feet to a stone marked "N. E. 15," which

is about 60 feet westerly from the west bank of Dutch

Ci-eek; thence at right angles south 35 degrees 30 min-

utes west 70.2 feet to a stake from which a mark on the

bedrock on the east bank of Ophir Creek bears about

south 50 degrees 40 minutes east 145 feet ; thence on the

same line south 35 degrees 30 minutes west 789 feet to

point of commencement, containing 20 acres.

CONCLUSIONS OF LAW.

1. That defendant Wild Goose Mining and Ti-ading

Compaiiy is the owner of all of claim No. 15, and is the

owner of all of claim No. 14, wihich conflicts with and
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overlaps claim No. 15, and is the owner of all that pari

or portion of claim No. 14 which plaintiffs in their plead-

ings contend overlaps upon claim No. 15, and the said

company has been the owner thereof during all the

times mentioned in the complaint herein, and said de-

fendant Wild Goose Mining and Trading Company is

entitled to have its title quieted, and the said plaintiffs

and each of them, their officers, agents, servants and

emplo3'ees ought to be perpetually enjoined from tres-

passing ujion or from asserting any claim, riglit, title or

interest in and to said claim No. 15 as hereinbefore men-

tioned and particularly that portion claimed by plain-

tiffs in this action as being part of claim No. 14, th;^

same being that portion of claim No. 15 as hereinbefore

mentioned in the findings as in conflict with claim No.

14.

2. That the defendant Wild Goose Mining and Trad-

ing Company is entitled to a decree of this Court ad-

judging and decreeing it to be the owner of that portion

of claim No. 15 which is claimed by plaintiffs to overlap

upon claim No. 14, and as mentioned in the findings of

fact herein and is entitled to a perpetual injunction

against said plaintiffs and each of them, their agents,

servants and employees, from trespassing upon and from

asserting any right, title or interest in and to said prem-

ises.

3. That as against said defendant Wild Goose Min

ing and Trading Company, said action of plaintiffs

should be dismissed.

JAMES WICKEESHAM,
District Judge.
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[Endorsed]: No. 330. lu the United KStates District

Court for tlio District of Alaska, Second Division. John

Henien et al. vs. Geo. 11. (irilliths et al. Findings of

Fact etc. of Defendant Wild (loose M. & T. Co. Filed

in the Office of the United States District (%)iirl, Alaska,

Second Division, at Nome, Alaska. Jan. 4, VM):l. II.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk. I'ilcd

Jany. 4. Reber.

The foregoing- bill of exceptions having been duly

served, filed and presented for settlement within the

time allowed by law and the order of said Court, and

said bill of exceptions being found full, true and correct,

is hereby settled and allowed in open court.

Done in open court, at Nome, Alaska, this 22d day of

December, 1904, being a regular day in the special term

of said District Court held at Nome, Alaska, and being

the same term at which said order refusing the tempo-

rary injunction prayed for was made and entered.

ALFRED S. MOORE,

Judge District Court, District of Alaska, Second Div-

ision.

Due service of the foregoing bill of exceptions is here-

by admitted at Nome, Alaska, this day of Decem-

ber, 1904.

Attorneys for Defendant.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. &. T. Co. Plff's. Pro-
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posed Bill of Exceptions. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska, Dec. 7, 1904. Geo. V.

Borchsenius, Clerk. By Angus ^IcBride, Deputy Clerk.

L, G. J. Lomen, J. K. McGinn and Dudley Du Bose, At-

to^ne3^s for Plaintiffs. Bill of Exceptions. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Xome, Alaska. Dec. 22,

1904. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. McB.

Ill the District Court in and for tin: District of Alaska,

ISccond Dicision.

GEO. JAMES et al.,

V.

No. 1165.

THE WILD GOOSE MINING AND
TRADING 00.

Opinion.

The pleadings and affidavits in support of tlie motion

for a preliminary injunction have presented to the Court

material facts for consideration of which a suniiuary

will now be given:

The plaintiffs are oAvners of Mining Claim No. 11

Above Discovery on Ophir Creek in the Council Mining

Precinct, Alaska, and the defendants are owners of

divers mining claims above and below said No. 14 on thv^

same creek

J
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Ophir Greek flows through said ('hiim No. 14 as it does

through many of the said claiius of the defendant.

The plaintilT claims No. 14 was duly kxated by the

predecessors in title of the said plaintiffs i)ri()r to the

dates of the location of all the claims above it belonging

to the defendant except onl^' the date of the location of

claim. No. 15, its adjacent claim upstream.

The plaintiffs first appropriated the waters of Ophir

Creek to a beneficial use, namely, that of sluicing Iheir

ground with the water caught from said Ophir Greek as

its stream flowed through said claim.

They at a later date changed the place and manner of

appropriating the waters of said stream by conductin;^

the water through a ditch of their construction from tht;

stream at a point about two miles above the head of

their claim to and upon said claim.

The course of their ditch was through claims of the

defendant, and its construction was with the knowledge

and assent of the defendant.

After thus bringing the water required by their needs

to their claim, they no longer took the water for their

mining purposes from the stream at their claim, the

water admitted to their ditch being then fully adequate

to their requirements.

The capacity of the ditch is sufficient to allow the flow

of 350 miners' inches of water to their claim.

The defendant is the owner of four water ditches

which have their intakes above that of the intake of said

No. 14 ditch.
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Two of these ditches, namely, the Big Ditch aud Ditch

No. 19, carry the water thereby diverted from said creek

past said chiim No. 14 to claims below No. 11 on said

stream and do not return the water to said stream

above No. 14.

All of these ditches were located prior to the loca-

tion of plaintiffs' No. 14 ditch.

This suit was brought by the owners of mining claim

No. 14 to restrain the defendant from diverting the

waters of said creek from the intake of said plaintiffs'

ditch, from diverting any of the waters of said creek io

such manner as to prevent the said waters from flowing

in their natural channel through said claim No. 14, and

also to restrain the maintenance of any ditches by de-

fendant for such purposes of diversion.

The case is now before the Court upon the complaint

and affidavits of the parties pursuant to a motion for a

preliminary injunction to restrain specifically the de-

fendant from diverting the waters of Opliir Creek from

Claim No. 14 and from the intake of plaintiffs" ditch on

said creek, and from maintaining ditches whereby said

waters are diverted.

The complaint alleges that for a period of two days

during the month of July, 1904, the force of men, about

50 in number, operating said claim, have been compelled

to suspend their mining operations by reason of the de-

fendants' diverting the water from their claim through

said ditches; that defendant by diverting water as afore-

said from said creek and by carrying it past said No. 14J
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claiiii has caused the plaintiffs loss aud damage to the

amount of |2,000.

The plaintiffs further allege that their damage is irre-

parable and that they have no speedy and adequate

remedy at law.

The plaintiffs claim the relief in virtue of their being

riparian OAvners of said claim No. 14, aud in virtue of

their having appropriated 350 miners' inches of the

water of said creek by means of their ditch starting two

miles above the head of their claim. They claim that

their appropriation of the waters of said creek ante-

dates the appropriation by the defendant of the waters

of said creek above the intake of the No. 14 ditch.

The evidence does not sustain the contention of the

plaintiffs that their appropriation by ditch was prior to

the appropriation of the defendant; but is to the con-

trary.

It is true the evidence does show that the plaintiffs, in

Jul3^, IDOl, used the water of said creek at aud upon

their claim for sluicing purposes by means of a dam con-

structed about the middle of claim No. 14.

The demaud for relief by the plaintiffs derives no sup-

port from this fact, however, in the opiuiou of the Court.

The real injury to the plaintiff's established by the evi-

dence which at all deserves notice of the Court in this

proceeding, is the loss of time and money caused the

plaintiffs by the defendant's diversion of the water

through their ditches to the diminivtion of the usual

quantity flowing through the plaintiffs' ditch.
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As riparian owners the plaintiffs are in no wise in-

jured by the diversion because they are not using th(

water of the stream in the character of riparian owners,

nor are there any acts of the defendant which reveal J'

threat to deny plaintiffs their riparian rights. No

rights of the plaintiffs as riparian ow^ners are infringed

so long as they elect to take water to their claim by thr

way of their ditch. As the defendants well contended

at the hearing, the plaintiffs' real claim to relief niusv

stand upon the rights Avhich they assume to be theirs

as appropriators of the water. And even upon this foot-

ing they have shown no right to the relief asked, since

the defendant was first to appropriate the Avater by its

ditches, and hence, assuming that the law of prior ap-

propriation extends to Alaska, no priority of right to

the waters of the creek in preference to those of the de-

fendants has been shown to belong to the plaintiffs in

this character or relation.

The proposition that the rights of the plaintiffs as ri-

parian owners may be tacked to those which under the

doctrine of prior appropriation may belong to them will

not bear scrutiny.

The right the plaintiffs is now exercising is not tli<3

I'ight attaching to them without question as riparian

owners, but is the right to take water from the stream

which tlie plaintiffs in common with the defendant claihi

the right to take in virtue of their appropriation of the

waters by mcnns of their ditcli. Tlie ('ourt does not

maintain that the plaintiffs have lost their rights as ri-



Wild Goose Mining and Trading Company. 71

pariau owuers; on the coutrary, 1 believe that at will

they may again resume the enjoyment of such rights anJ

exercise them as against all whose rights do not rise

superior to theirs. The right to the use of water in .i

stream is a relative right and one which must be exer-

cised and enjoyed always with a regard to the rights of

others in the same stream. Where the law of riparian

rights is in force along with the doctrine of right by

prior appropriation, the one set of rights moulds and

modifies the other set of rights.

There is nothing in the evidence which will warrant

the belief that the scarcity of water in plaintiffs' ditch

in July, due as it was in part to a drouth, is a contin-

uing condition; hence, there is only the past injury

which is now to be considered.

Upon the ground

—

1. That as ditch owners and operators, using their

ditch to appropriate the water of Ophir Creek to the

measure of their needs, they have suffered at best only

a temporary injury, which may be adequately compen-

sated in damages by an action at law

;

2. That no continuing injury has with any certainty

been shown to be threatened to the plaintiffs in any re-

lation;

3. And that neither as riparian owners nor viewed

as appropriators of water by ditch have the plaintiffs'

rights been infringed, or clearly been threatened with

infringement by the defendants, I am now^ of the opinion

that the plaintiffs are not entitled to the kind of relief
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they ask by their motion and the temporary injunetiou

should be and now is refused.

Nome, Alaska, Nov. 5, 1904.

ALFRED S. :M00RE,

District Judge.

[Endorsed] : No. 1165. District Court, Alaska, Sec-

ond Division. Geo. James et al. vs. Wild Goose M. & T.

Co. Opinion on Application for Temporary Injunc-

tion. Filed in the Office of the Clerk of tlie United

States District Court, Alaska, Second Division, at

Nome, Alaska. Nov. 5, 1904. Geo. Y. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Vol. 2, Or-

ders and Judgments, page 569. Comp.
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In the iJi.slrirl Cotirl in and for the District of Alaska,

Second Division.

(lEOMJE JAMES, GEOKGE SENNES,
DUDLEY DU BOSE, JOHN UE.MEN,

PHILIP SMITHMEYER, BEN
MATTSON, A L E C K MATTSON,

ELEF SINNES, AUDNE SINNES

and G. J. LOMEN,

Plaintiffs,,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY",

Defendant.

Petition for Appeal.

Oome now the plaintiffs in the above-entitled action,

and conceiving themselves aggrieved by the order made

and entered in said cause refusing a temporary injunc-

tion, herein, dated November 5th, 1904, do hereby ap-

peal from said order to the United States Circuit Court

of Appeals, for the Ninth Circuit, for the reasons speci-

fied in the assignment of errors, which is filed here-

with, and they pray that this appeal may be allowed,

and that a transcript of the records, proceedings and

papers upon which said order was made, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit.

DUDLEY DU BOSE and G. J. LOMEN,

Attorneys for Plaintiffs.



^"^ George James et al. vs.

Order Allowing Appeal.

The foregoing petition is liereb3' granted, and it is

ordered that the appeal mentioned therein be and tlu^

same is hereby allowed.

Plaintiffs, the appellants herein, to give bond for costs

in the sum of five hundred dollars.

Done in open court, in Nome, Alaska, this 24tli da\

of December, 1904.

ALFRED S. MOORE,

District Judge.

/// the Difitrirt Court in (dxJ for the District of AJ(i.<<l-(i,

Second Division.

GEORGE JAMES et al.,

Plaintiffs,

TS.

THE WILD GOOSE MINING AND
TRADING COMPANY.

Defendant.

Assignment of Errors.

Come now the plaintiffs in the above-entitled acti(ni

and assign the following errors as having been eoiiiiiiit-

ted upon tlie hearing and in tlie proceedings for a tem-

porary injunction in said action, upon which errors the

plaintiffs will rely on their appeal from the order re

fusing said injunction:

1. The Court erred in refusing a temporary injuiu-

tion in said action.
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2. The Court erred iu iiiakiiiu and enterino- its order

lioreiii, dated November 5tli, 11)04, and in the following

findinos and conclusions in said order contained, to wit;

a. That the plaintiffs did not claim that No. 14 on

Ophir Creek was not located prior to the location of No.

15 on said creek.

h. That the plaintiffs changed the place and manner

of appropriating the waters of said stream.

c. That all of the ditches of defendant were located

l)rio.r to the location of plaintiffs' No. 14 ditch.

d. That the appropriation of the waters of Ophir

Creek by defendant was prior to the appropriation

thereof by plaintiffs, and that the appropriation thereof

by defendant, after the location of placer mining claim

No. 14 and other claims on said creek had been made,

was a valid appropriation under the law of prior ap-

propriation.

e. That the real injury to the plaintiffs is the loss of

time and money caused to plaintiffs by the defendant's

diversion of the water to the diminution of the usual

quantity of water flowing through plaintiffs' ditch.

f. That the plaintiffs as riparian owners are in no-

wise injured by the diversion, because they are not using

the water of the stream in their character of ripariaii

owners.

8. That the acts of the defendant do not reveal a

threat to deny plaintiffs their riparian rights.

h. That no rights of the plaintiffs as riparian owners

are infringed.

i. That the taking of water to their claim by way of
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their ditch was an election on part of the plaintiffs, and

that so long as such user continued, their rights as ri-

parian owners were not infringed.

j. That the plaintifls' real claim to relief must stand

upon the rights which they as appropriators of watei

assume to be theirs.

k. That the rights of the plaintiffs as riparian own-

ers may not be tacked to those, which under the doc-

trine of prior appropriation may belong to them.

1. That the right the plaintiffs are now exercising

is not the right attaching to them as riparian owners,

but is the right to take water from tne stream, which

the plaintiffs, in common with the defendant, claim the

right to take in virtue of their appropriation of the wa-

ters by means of their ditch.

m. That the scarcity of water in plaintiffs' ditch in

July was not a continuing condition.

n. That it is only the past injury that is to be consid-

ered.

o. That the plaintiffs have only suffered a temporary

injury, which may be adequately compensated in dam-

ages by an action at law.

p. That no continuing injury has with any certaintv

been shown to be threatened to the plaintiffs in any re-

lation.

q. That neither as riparian owners or as appropriat-

tors of water have plaintiffs' rights been infringed or

threatened.
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r. That the phiiutiffs are not entitled to the kind of

relief asked for.

DUDLEY DU BOSE and G. J. LOMEN,

Attorneys for Plaintiffs.

[Endorsed]: No. 11G5. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. (Jeo. James etal. vs. Wild Goose M. & T. Co. Pe-

tition for Appeal, Assignment of Errors, Order Granting

Appeal. Filed iu the Office of the Clerk of the United

Sitates District Court, Alaska, Second Division, at

Nome, Alaska. Dec. 24, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Dudley Du

Bose & G. J. Lomen, Attorneys for Plaintiffs. Vol. 3,

Orders and Judgments, page 37, McB.

In the District Court in and for the District of Alaska,

Second Division.

GEOKGE JAMES, GEO'BGE SENNES,'

DUDLEY DU BOSE, BEN MATT-
SON, ALECK MATTSiON, JOHN
HEMEN, PHILIP SMITHMEYER,
ELEE SINNES, AUDNEY SINNESi

and G. J. LOMEN, \

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

,

Bond on Appeal.

Know; all men by these presents, that we, G. J. Lo-

men, of plaintiffs, as principal and 0. G. Cowden and
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Charles Anderson as sureties, are held and firmly bound

unto the defendant above-named in the full sum of flvf:

hundred dollars, to be paid to the said defendant, their

successors or assigns; for the paj^ment of which, well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators jointly and severally by these

presents.

Sealed with our seals, and dated this 2tth day of Do

cember, 1904.

The condition of this obligation is such, that whereas,

on the 5th day of November, 1904, an order was made by

said court in the above-entitled action refusing plain-

tiffs a temporary injunction in said action; and the

plaintiffs having obtained from said District Court an

order allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and a citation

directed to the said defendant is about to be issued, cit-

ing the defendant to be and appear at a session of thi-

said Court of Appeals to be held at San Francisco, Cali-

fornia.

Now, the condition of the above obligation is such,

that if the said plaintiffs shall prosecute their said ap-

peal to effect, and answer all costs that may be awarded

against them on said appeal, then this obligation to be

void; otherwise to remain in full force and virtue.

G. J. LOMEN. [Seal]

C. G. COWDEN. [Seal]

CHAS. ANDERSON. [Seal]

In presence of:

J. F. nOBBES.
A. J. BRUNER.
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District of Alaska, >

I ss.

Second Division.
J

r. G. Oowden and Olias. Anderson, beiu^ first sever-

ally dnly sworn, each for himself deposes and says, that

he is a surety in the foreooinp^ bond; tliat he is a resi

dent of the District of Alaska; that he is not an at-

torney, counselor at law, marshal, deputy marshal, com-

missioner or ( lerk of any court or oflflcer of any court,

that he is worth the sum of five hundred dollars over

and above all debts and liabilities and property exempt

from execution.

C. G. OOWDEN.
OHAS. ANDEKSON.

Subscribed and sworn to before me this 24th day of

December 1904.

[Notarial Seal] J. F. HOBBES,

Notary Public, District of Alaska, Residing at Nome.

The foregoing- bond is hereby approved this 24th day

of December, 1904.

ALFRED SI. MOORE,

District Judge.

[Endorsed]: No. 1165. In the United States District

Court for the District of Alaska, Second Divisijon. Geo.

James et al. vs. Wild Goose M. & T. Co. Bond on Ap-

i)eal. Filed in the Office of tlie Glerk of tlie United States

District Court, Alaska, Second Division, at Nome,

Alaska. Dec. 24, 1904. Geo. Y. Borchsenius, Clerk.

By Angus McBride, Deputy Clerk. Civil Bonds, No. %
page 46. McB.
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Ill the District Court in and for the District of Alasl-a,

Second Division.

Term Minutes, Special September. 1904, Term Begun

and Held at the Town of Nome in Said District and

Division, Sept. 19, 1904.

Friday, Jan. 20, 1905, at 10 A. :M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

GEO. V. BORCHSENIUS, Clerk.

ANGUS McBKIDE, Deputy Clerk.

H. M. HOYT, United States Attorney.

JOHN H. DUNN, United States Marshal.

Now, upon the convening of court the following pro-

ceedings were had:

JAMES et al.

^No. 1165.vs.

AYILD GOOSE M. cV: T. CO.

Trial.

Mr. G. J. Lomen presented a stipulation signed by th(^

attorneys for plaintiff and defendant granting appellant

until July 15, 1905, to file and docket appeal in the Ninth

Circuit Court of Ai>peals, and requested that a minute

order be granted in accordance with said stipulation.

So ordered bv the Court.
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/// ///(' District Court, District of Alu.skd, i^ccond Dirision.

OEOIKJE JAMES et al.,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,
Defendant.

Order Extending Time to File Transcript.

It is hereby ordered that plaintiffs above named have

thirty (30) days from July 15th, 1905, in whicli to file

the record and docket the appeal in said action in the

United States Circuit Court of Appeals for the Ninth

Circuit, and the time to so file and docket is hereby ex-

tended for thirty days from said date.

Dated at Nome, Alaska, this 21st day of June, 1905.

ALFRED S. MOORE,

Judge District Court.

[Endorsed]: No. 1165. District Court, District of

Alaska, Second Division. Geo. James et al. vs. Wild

Goose M. & T. Co. Order. Filed in the Office of the

Clerk of the United States District Court, Alaska, S'ec-

ond Division, at Nome, Alaska. Jun. 21, 1905. Geo.

V. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Vol. 3, Orders and Judgments, page 329. McB.

C.
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Tn the District Court in and for the District of Alaska,

iSecond Diiision.

GEORGE JAMES, GEORGE SENNES,

DUDLEY DU ROSE, BEX MATT- '\

SON, ALEOK MATTSON, JOHN J

HEMEN, PHILIP SMITHMEYEP., /

ELEF SINNES, AUDNE SINNES

'

and G. J. LOMEN,

Plaintiffs,

vs.

WILD GOOSE MINING AND TRAD-

ING COMPANY,

Defendant.

Citation.

The President of the United States of America, to tli3

Wild Goose Mining and Trading Company, the De-

fendant Above Named, Greeting:

You are hereb}' cited and admonished to be and a])-

pear at the United States Circuit (^ourt of Appeals for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, State of California, on the 23d day of January,

IDQo, pursuant to an appeal filed in the office of the

Clerk of the District Court, District of Alaska, Second
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Division, wherein the above-named plaintiffs are appel-

lants, and the above-named defendant is respondent, to

show cause, if any there be, why the order in said ap-

l)eal mentioned should not be set aside, corrected or

modified and speedy justice should not be done to the

parties in that behalf.

Witness the Honorable ALFllEl) S. MOORE, Judge

of the District Court for the District of Alaska, Second

Division, and .the seal of said court, this 24th day of De-

cember, 1904.

ALFRED 8. MOORE,

District Judge.

Personal service of the foregoing citation is hereby

admitted at Nome, Alaska, this 24th day of December,

1904.

[Seal] ALBERT & FINK,

Attorneys for Defendant.

[Endorsed] : No. 1165. In the United States District

Court for the District of Alaska, Second Division. Geo.

James et al. vs. Wild Goose M. & T. Co. Citation..
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In the District Court in cuid fur the District of Alaska,

Second Division.

GEORGE JAMES, GEORGE SENNES,

DUDLEY DU ROSE, JOHN HE^ilAN,

PHILIP SMITHMEYER, BEX
MATTSOX, ALECK MATTSON,
ELEF SINNES, AUDNE SINNES

and G. J. LOMEN,

Plaintiffs,

vs.

WILD GOOSE MIXING AXD TRAD-

ING COMPANY,

Defendant.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fori'-

going typewritten pages, from 1 to 59, both inclusive, is

a true and exact transcript of the complaint, summons,

motion for order to show cause, order to show cause,

bill of exceptions, opinion, assignment of errors, petition

for appeal and order allowing same, bond on appeal in

the case of George James et al. vs. Wild Goose Mining

and Trading Company, No. 1165—Civil, and of the whole
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thereof as appears from the records and files in my office

at Nome, Alaska; and fui'ther certify that the original

citation in said case is attached to this transcript.

Costs of transcript, fl8.20, paid by G. J. Lomen, at-

torney for plaintiffs.

In ^^itness whereof I have hereunto set my hand and

affixed the seal of said court this 20th day of July, A. D.

1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed]: No. 1228. United States Circuit Court

of Appeals for the Ninth Circuit. George James, George

Sennes, Dudley Du Bose, Ben Mattson, Aleck Mattson,

John Hemen, Philip Smithmeyer, Elef Sinnes, Audne

iSinnes and G. J. Lomen, Appellants, vs. Wild Goose Min-

ing and Trading Company, Appellee. Transcript of

Kecord. Upon Appeal from the United States District

Court for the District of Alaska, Second Division.

Filed August 7, 1905.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

GEORGE JAMES, ET al..

Appellants,

vs.

>

THE WILD GOOSE MINING AND
TRADING CO.,

Appellees.

APPELLANT'S BRIEP

.

I.

STATEMENT OF THE CASE.

This is an appeal from the order of the District

Court of Alaska, Second Division, Hon. xA.lfred S.

Moore, Judge, dated November 5th, 1904, refusing a

temporary injunction. Such injunction was sought by

plaintifTs as a provisional remedy, before answer, in an

action to enjoin the defendant from diverting, by means

of several ditches, the waters of Ophir Creek from



plaintiffs' placer mining claim, Number 14, above Dis-

covery Claim on said creek, and also from the intake of

plaintiff's ditch, known as "The 14 Ditch."

The motion for said injunction was made on the

complaint in said action, the affidavits of Alex. Matt-

son, A. J. Sinnes and E. J. Sinnes, and on the oral testi-

mony of George James. The defendant filed the

counter-affidavits of Frank A. Shaw and Chas. D.

Lane, and offered in evidence the findings of said

Court in the case of Hemen vs. Griffith, by which find-

ings the ownership and relative boundaries of claims

14 and 15 on Ophir Creek were determined.

From the record thus made up the following facts

appear:

The plaintiffs are the owners of Claim No. 14 on

Ophir Creek, a placer mining claim, located by plain-

tiffs' predecessors in interest. May 14, 1898, and the

owners, also, of "Ditch No. 14," surveyed, located and

commenced in September, 1901, and completed by

July 2, 1902; whereby 350 miner's inches of water,

under 4-inch pressure, are conducted from a point on

said creek about two miles above said claim 14, and

used for mining purposes on the latter claim. Prior

to the completion of said ditch the plaintiff used the

waters of said creek for sluicing purposes as it flowed

over and across their said claim (Record, page 21 )

.

(See affidavit of Mattson and evidence of James.)

The intake of the ditch is on lands belonging to the



defendant, but, as found by the trial Court, was built

and said 350 inches of water appropriated "with de-

fendants' knowledge and assent" (Record, pages 3 and

67), (See complaint and opinion), and at great cost, to-

wit: $8000.00 (Record, page 3). See complaint).

The defendant is the owner of placer mining claim

No. 15, immediately above and adjoining said claim

No. 14, and of other claims, above and below, on said

stream. Claim No. 15 was located by defendants' pre-

decessors in interest a few days after claim No. 14 was

located. The Court, in determining the boundaries

between said claims, in the case of Hemen vs. Griffith,

found, however, that gold was discovered on claim No.

15 before the discovery thereof was made on claim No.

14, and by reason thereof defendant claims that claim

No. 15 was a prior location (Record, page 53). (See

Findings Hemen vs. Griffith, Defs. Ex. 3, p. 49 Rec-

ord).

Ophir Creek is a natural, non-navigable stream,

flowing over and across all of said claims.

Defendant has built several ditches, whereby the

waters of Ophir Creek are diverted from their natural

channel and used by defendant for mining purposes at

various points.

All these ditches have their intakes above the intake

of plaintiff's No. 14 Ditch, and all of them discharge

below the intake of the latter ditch, and two of them,

the "No. 19" and the "Big Ditch," so-called, discharge

at points below claim No. 14.



In the matter of the location and construction of de-

fendant's ditches, their subsequent extensions, and the

appropriation of the waters carried thereby, the facts

are these:

The Big Ditch:—August 12, 1901, the defendant

caused a notice to be posted, claiming "for mining pur-

" poses, 3000 miners' inches of 6-inch mean pressure on

" this Ophir Creek water right. Said water to be used

" for working the mines on Ophir Creek and vicinity,

" as soon as completed." Work was commenced on the

"Big Ditch" within a short time thereafter, date not

given, and work continued from time to time to the

present day, but no water was diverted thereby until

1903. Capacity, 3500 inches (Recor, pp. 24, 31).

(See affidavit of A. Mattson.)

No. 22 Ditch:—September 11, 1901, one Julson and

others posted a notice claiming to locate and appro-

priate 900 miner's inches of water "intended for use in

" mining and especially for use in the operation of"

certain bench claims belonging to them. They then

built the No. 22 Ditch, which was completed in the

summer of 1902, and water was conveyed thereby to

Claim No. 17, at a point above the intake of the No. 14

Ditch. In 1904, the defendant having acquired said

ditch, extended it to claim No. 15, running the waste

water under the flume of plaintiffs' ditch. Capacity,

900 inches (Record, pp. 23, 31).

No. 19 Ditch:—September 18, 1901, defendant caus-

ed a notice to be posted, claiming therein "at this point



"the water running in this stream (Ophir Creek) to

" the extent of 1500 miner's inches, the same to be con-

" veyed by ditch and used for mining purposes on said

" Ophir Creek and vicinity." The No. 19 ditch, to

carry such water, was constructed as far as claim No.

15 in 1901. In 1902, it was extended beyond claim No.

14, and in 1904 extended still further. The water

conducted thereby was first used on claim No. 15, and

at time of completion of plaintiff's ditch carried only

two sluice heads. Present capacity is 1500 inches

(Record, pp. 31, 32, 23).

The No. 18 Ditch:—Is no longer used (Record, p.

16). (See evidence of James.)

At the completion of the No. 14 Ditch not exceeding

"two sluice-heads" of water were diverted by above

ditches all told (Record, p. 24). (See affidavit of A.

Mattson.)

A large portion of the defendant's counter-affidavits

is devoted to an exhibition of the cost of its ditches, its

large holdings on Ophir Creek, its million-dollar

assets, drouth in July, 1904, the amount of water run-

ning in Ophir Creek on a particular day when the de-

fendants' affidavits were made, and the importance to

defendant of its ditches and appropriations of water.

QUESTIONS INVOLVED.

I. Have plaintiffs' riparian rights been invaded by

the defendant? And herein: (a) Are such rights subject



to the use of the water by defendant in any capacity

other than as a riparian owner of, and for, lands above

the land of plaintiffs? (b) Could the defendant under

the law of prior appropriation acquire water rights on

Ophir Creek which would in any manner increase or

supplement its riparian rights, or diminish those of

plaintiffs, after the riparian rights of each had vested?

(c) In what capacity did the defendant divert the

waters of the creek?

2. Have plaintiffs' rights as appropriators of water

been invaded by the defendant? And herein: (a) Had

the plaintiffs acquired rights as appropriators of water,

whether under the law of prior appropriation or under

the law of estoppel, and, if so, were such rights acquired

prior to the appropriations made by the defendant, or

prior to changes and extensions made by defendant and

interfering with the appropriation made by plaintiffs?

(b) If the plaintiffs cannot maintain their rights to

such appropriation as prior appropriators, can they, as

against defendant's diversion, invoke the law of estop-

pel?

3. Is injunction the proper remedy? And herein:

(a) Is the diversion of the waters by defendant a con-

tinuing one? (b) Is an action for damages an ade-

quate remedy? (c) Are the following matters relied

on by the defendant material as a defense: The cost of

defendant's ditches; the extent of defendant's holdings

and mining operations; defendant's pecuniary responsi-



bility; the alleged drouth in July, 1904; the amount of

water in Ophir Creek on a particular day; the pecuni-

ary loss to the defendant in case an injunction should be

granted?

The Court by its order, and in the opinion hied there-

with, held adversely to the plaintiffs on the several

questions above.

SPECIFICATION OF ERRORS.

1. The Court erred in refusing a temporary injunc-

tion.

2. The Court erred in making and entering its order

herein, dated November 5th, 1904, refusing plaintiffs'

temporary injunction.

3. Errors in the Court's opinion will be noted in the

argument that follows.

ARGUMENT.

We urge the importance of this case. Because this

action is still pending on the merits—because other ac-

tions are also pending in the courts of Alaska involving

similar questions; because large property interests are

involved therein; because these interests and questions

are rapidly increasing in number and extent; because

the questions involved are new in this jurisdiction; be-

cause our local Courts are divided into several divi-

sions, each entertaining divergent views, perhaps,—it

is of great importance that the Appellate Court should,
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at an early day, declare the law governing this class of

cases.

It was no doubt in deference to our new environ-

ments and the hope of a more authoritative utterance

than it could give, that the Court, in its opinion herein,

refrained from declaring the law of the case. The

opinion is largely hypothetical. It neither declares the

existence or character of riparian rights, or the exist-

ence or character of water rights under the law of prior

appropriation, when or how these rights accrue, nor

does it define the relative rights of the claimants to

these several rights among each other.

This case involves many of these questions, and, com-

ing up on a motion for a preliminary injunction, they

are not buried in a voluminous record. We, therefore,

respectfully ask the Court to embrace this opportunity

of declaring the law, as well as deciding the case.

THE LAW OF THE CASE.

By Section 367 of the Civil Code of Alaska "so much
" of the common law as is applicable and not inconsist-

'' ent ivith the constitution of the United States or with

" any law passed or to be passed by the Congress is

*' adopted and declared to be law within the District of

" Alaska."

As owners of No. 14 placer mining claim on Ophir

Creek the plaintififs became and are by virtue of above

provision of the statutes riparian proprietors, and have



the right, as by common law, to have the water flow itt

currere solebat, undiminished, except by reasonable

consumption of the upper proprietor. This right is in-

separably annexed to the soil, and passes with it, not as

an easement or appurtenance^ but as part and parcel of

it. Use does not create the right and disuse cannot de-

stroy or suspend it.

Lux vs. Haggin, lo Pac. (Cal.), p. 755.

Sturr vs. Beck, 133 U. S., 54; 10 S. C't, 350.

Schuab vs. Beam, 86 Fed., 41.

Mason vs. Cotton, 4 Fed., 792.

Union Mills Co. vs. Dangberg, 81 Fed., 73.

Shot-well vs. Dodge, 8 Wash., 337.

Hargrave vs. Cook, 41 Pac. (Cal.), 18.

Dodge vs. Marden. 7 Oregon, 456.

Baxter vs. Gilbert, 124 Cal., 580; 58 Pac, 129.

Rigney vs. Tacoma JJ\ Co., 38 Pac. (Wash.),

147.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581 ; 60

Am. St. R., 808 n.

Riparian rights attach to the ownership of a placer

mining claim situated on a natural stream from the date

of the location.

Sturr vs. Beck, ante.

Schwab vs. Beam, ante.

Cruse vs. McCauley, 96 Fed., 369.

Brader vs. Mining Co., loi U. S., 275.
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Stark vs. Storrs, 6 Wall., 402.

Gibson vs. Chotteau, 13 Wall., loi.

Shepley vs. Coivan, 91 U. S., 337.

Ely vs. Ferguson, 91 Cal., 187; 27 Pac, 587.

" No attempt to take the water only can override the

" prior appropriation of both land and water."

Sturr vs. Beck, ante.

After the location of the claims on Ophir Creek the

stream was segregated from the public domain, and the

waters thereof were no longer subject to appropriation

under the doctrine of prior appropriation, the latter ap-

plying only to public lands.

Hargrave vs. Cook, 41 Pac. (Cal.), 18; 8 Cal.,

323-

Benton vs. Jay cox, 49 Pac. (Wash.), 495; 39 L.

R. A., 107; 61 Am. St., 912.

Schwab vs. Beam, ante.

Sturr vs. Beck, 133 U. S., 541.

Larson vs. Nav. Co., 23 Pac. (Or.), 974.

Faull vs. Cook, 26 Pac. (Or.), 662.

Curtis vs. Water Co., 23 Pac. .(Or.), 808.

Simmons vs. Winters, 27 Pac. (Or.), 7.

Carson vs. Center, 52 Pac. (Or.), 506.

Alia Land & W. Co. vs. Hancock, 85 Cal,. 219;

20 Am. St., 217; 24 Pac, 645.

Cruse vs. McCauley, 96 Fed., 369.
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Vernon Irrig. Co. vs. Los Angeles, io6 Cal.,

237; 39 Pac, 762.

Ison vs. Nelson M. Co., 47 Fed., 199.

Lehigh Co. vs. Indep. Ditch Co., 8 Cal., 323.

KraiI vs. U. S., 79 Fed., 241.

Bathgate vs. Irvine, 126 Cal., 135; 77 Am. St.,

158; 58 Pac, 442.

There is no presumption that the lands were public,

and the showing in the record is to the contrary.

City of Santa Cruz vs. Enright, 30 Pac, 197.

'* Where there is a valid location of a mining claim,

" the area becomes segregated from the public domain,

" and the property of the locator."

St. Louis M. & M. Co. vs. Montana M. Co., 171

U. S., 650, 655.

Even an Act of Congress could not divest riparian

rights already vested.

Bigelow vs. Draper, 69 N. W., 573.

The plaintiffs, having a clear legal right to the

natural flow of Ophir Creek over their claim, cannot

be unwillingly deprived of it without compensation or

due process of law. The record shows their damages

to be real and substantial; but even if their damages

were slight or merely nominal, the right still exists and
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cannot be violated with impunity. The law presumes

damage in such case; and when the act done is such,

that by its repetition or continuance it may become the

foundation or evidence of an adverse right, its repeti-

tion or continuance will be restrained by injunction.

Rigney vs. T. L. & W. Co., 38 Pac. (Wash.),

147.

Webb vs. Mfg. Co., 3 Sumn., 189; Fed. Cas.

17, 322.

Weiss vs. Oregon I. & S. Co., 1 1 Pac, p. 256.

Angell on Water Courses, No. 135.

Moore vs. Clear Lake W. Co., 8 Pac. (Cal.),

816.

Anderson Land & C. Co. vs. B. McConnell, 133

Fed., 581.

Lux vs. Haggin, ante.

Riparian rights and those arising under the law of

prior appropriation differ in many essentials, and

should not be confounded. The former go with the

land, and do not depend upon user or non-user. As be-

tween riparian owners, they are relative and mutual,

coextensive as to time and equal in rank.

See:

Lux vs. Haggin, and other cases, ante.
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In above particulars the rights by appropriation dif-

fer from riparian rights.

Conrad vs. Arrowhead & Co., 37 Pac, 385.

Cash vs. Thornton, 34 Pac. (Colo.), 268.

Riparian rights have a more substantial and perma-

nent foundation than that of appropriation. Anticipa-

tion in the use of water does not affect such ri^ht when

once established.

Heath vs. Williams, (Me.), cited in N, 43 Am.
Dec, 270.

And see:

Pugh vs. PVheeler, cited. Id., 273.

The rights of the defendant as a riparian proprietor

are not an element in this case. All the diversions made

by defendant and complained of by plaintiffs were

made under claim of prior appropriation and for pur-

poses wholly foreign to riparian rights. Such appro-

priation, being subsequent to the riparian rights vested

in plaintiffs, cannot avail the defendant. The bill *'is

" not brought to determine between riparian owners

" the amount of water they are severally entitled to use,

" but it is brought by riparian owners (and appropria-

" tors) against a person, who, by virtue of alleged ap-

" propriation claims the right to use all the waters of

" the stream."

Rincon W .
©* P. Co. vs. Anaheim, 1 15 Fed., 546.



The necessities of one man's business cannot be the

standard of another's rights.

Weiss vs. O. I. & S. Co.,ii Pac, 256.

Wheatley vs. Chrisman, 24 Am. St. R., 302.

If defendant requires more than its share of water,

or any water other than it has a right to as riparian

owner, it must resort to its rights under the law of emi-

nent domain, or purchase.

Penn. R. Co. vs. Miller (Pa.), 3 Atl., 780.

Gould vs. Eaton, 49 Pac. (Cal.), 577.

Lytle Creek W. Co. vs. Perdewj 65 Cal., 477.

Johnson vs. Superior Court, Id., 567.

J Pom. Eq. Jur., 1351, and note.

So far as the defendant used the water on claims be-

low the claim of the plaintiffs, such user was, as to the

latter claim a mere diversion.

Pope vs. Kinman, 54 Cal., 3.

Crooker vs. Bragg, 25 Am. Dec, 555.

It was the right of the plaintiffs as riparian proprie-

tors to have the whole volume of the stream flow in its

natural channel over and through their claim. And if

those owning claims above plaintiffs divert or consume

the stream or any portion of it, except for necessary and

reasonable riparian uses, plaintiffs may have their ac-

tion against them. "Hence, in such action it is not a
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" proper or admissible defense that the plaintiffs, not-

" withstanding the acts complained of, have enough
" water left for their uses and purposes, or would have

" enough if they properly controlled or secured it."

Black's Pomeroy on Water Rights, 72.

Gilzinger vs. Saugerties W. Co., 21 N. Y. Sup.,

121.

Miller vs. Windsor W. Co., 23 Atl., (Pa.) 1 132.

The mere fact that plaintiffs may bring an action for

each recurring injury does not prove the adequacy of

the legal remedy. Indeed, there is no adequate and ef-

fectual remedy or relief from a constantly operating in-

jury save that of prevention. The cause of action does

not depend upon the weather, upon a wet or a dry sea-

son; nor can the damages well be estimated in the case

of unlawful diversion of water.

Rigley vs. T. L. & W. Co., ante.

Heilbron vs. Fowler, 17 Pac. (Cal.), ^35.

It may be true that the plaintiffs had a remedy at law,

but it is not enough that there is a remedy at law. It

must be plain and adequate, or in other words as prac-

tical and efficient to the ends of justice and its prompt

administration as the remedy in equity.

Pretica vs. Land Grant Co., 56 Fed., 674.

Boyce's Executors vs. Grundy, 3 Pet., 210.
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Oelrichs YS. Spain, 15 Wall., 211, 228.

Gormely vs. Clark, 134 U. S., 338.

The finding of the Court that the appropriations of

water by the defendant were prior in time to that made

by plaintiffs rests wholly upon the dates of the notices of

water rights introduced in evidence by the defendant.

In the absence of law and custom giving the notices

force or validity, the claims to water rights can only

ripen into valid appropriation when there is an actual

appropriation or user of the water for a beneficial pur-

pose.

Nevada Ditch Co. vs. Bennett, 45 Pac. (Or.),

472.

Gassert vs. Noyes, 44 Pac, 959.

Columbia M. Co. vs. Holter, i Mont., 296.

Fabian vs. Collins, 3 Mont., 225.

Cole vs. Logan, 33 Pac. (Or.), 568.

Alder Gulch M. Co. vs. Noyes, 9 Pac, 581.

Cruse vs. McCauley, 96 Fed., 369.

Irwin vs. Straight, 4 Pac, 1215.

Sturr vs. Beck, ante.

Tucker vs. Jones, 19 Pac, 571.

Fuller vs. Swan, Id., 837.

The Court does not take judicial notice of customs

concerning water rights.

Lewis vs. McClure, 8 Or., 273.

8g Am. Dec, 665, note.
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The whole theory of appropriation for beneficial use

is based upon prior possessory right to the water, an

actual diversion.

Gassert vs. Noyes; Cruse vs. McCauley ; ante.

ISSUES AND ARGUMENT ON THE FACTS.

The defendant does not deny that plaintiffs are ri-

parian proprietors; nor that plaintiffs have lawfully ap-

propriated the water carried in their ditch; nor that it

(defendant) diverts water by means of its ditches,

which would otherwise flow over and through plain-

tiffs' claim, and past the intake of plaintiffs' ditch; nor

that plaintiffs have been damaged by such diversion.

Defendant seeks to justify the diversions of water by

it made, on the following grounds:

1. Priority of location of its mining claims.

2. Priority of appropriation of the water diverted.

3. No diversion of water used or needed by plaintiffs

in their riparian rights.

4. No diversion diminishing the water-supply of

plaintiffs' ditch, except during drouths.

5. Defendant's larger holdings, operations and ne-

cessities.

6. Expenditure of large sums of money in the con-

struction of its ditches.

7. That plaintiffs have an adequate remedy at law.
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8. Pecuniary loss to defendant should an injunction

issue.

As to the first of these defenses the plaintiffs reply:

(i) that priority of location of the mining claims on

Ophir Creek is immaterial, as between riparian owners;

Mason vs. Hill, cited in Lux vs. Hoggin, lo Pac,

751,752;

that the rights of the latter do not depend upon the time

of location, but upon the locus of the claim; (2) that

plaintiffs' claim, No. 14, was in fact located prior to

defendant's claim. No. 15, although it was held in an

action, between other parties, that gold was first dis-

covered on No. 15, and that this fact controlled the

boundaries between said claims, it appearing that, in

the location of said claims, one overlapped the other;

(3) that there is no pretense that the diversion com-

plained of, and effected by means of defendant's ditches,

is made by defendant in its capacity as riparian owner,

nor for riparian uses; hence, that the relative priority of

the riparian proprietorships is foreign to the questions

involved.

As to the second ground of defense, the plaintiffs re-

ply: (i) that the appropriations and diversions of the

defendant, being subsequent to the vesting of plaintiffs'

riparian rights, the latter cannot legally be aft'ected by

the former; that as to all water carried from points

above claim No. 14 to points below said claim, and to
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whatsoever uses put, the same is, as to plaintiffs' riparian

rights, a mere diversion and a nuisance; and that, as to

all of such water, plaintiffs as riparian proprietors are

entitled to have it, nt currere solebat] that plaintiffs

rights as riparian owners are only subject to reasonable

riparian uses on claims above] that none of defendant's

diversions are for riparian uses, and are not made under

riparian rights, but under pretended rights of prior ap-

propriation; (2) that the appropriations of the water

by defendant, and the diversions thereof, were without

warrant or authority of law; that the law of prior ap-

propriation, if it exists at all in Alaska, and as distin-

guished from riparian proprietorship, can only be in-

voked when the appropriation is made on public lands,

and not when, as here, they are made on lands or of

waters in a creek already segregated from the public

domain by the location of placer mining claims an such

creek; (3) that in the matter of appropriation the plain-

tiffs were in fact prior in time, in that, with the excep-

tion of two sluice-heads of water carried in the No. 19

ditch and used by defendant on its claim No. 15

(Record, p. 24), (See Affidavit of A. Mattson), they

were the first to actually divert the water and to apply

it to a beneficial use; that in the absence of law or cus-

tom giving such effect thereto, the posting of notices of

water-rights cannot initiate such rights, or operate so

as to make subsequently perfected appropriations re-

late back to the date of the notice or the posting there-
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of; nothing short of actual appropriation for a benefi-

cial use can perfect such rights; (4), assuming that the

defendant's notices of water-rights, though wholly

gratuitous and unknown to law or custom, so far as dis-

closed by the record—and it cannot be presumed

—

might, if sufficiently definite, have served some pur-

pose, the notices in the record (Record, pp. 30, 38, 47,

42, Shaw and Lane Affidavits), with the possible excep-

tion of the Juelson notice (Record, p. 39), are too in-

definite to found upon them any claim of right; and, if

such notices cannot control the dates of the appropria-

tions, then the record furnishes no data, except actual di-

version and user, by which to determine the dates of the

appropriations. (5) The notices do not give the points

of diversion, the means of diversion, the amount of

water appropriated, when measured by time; the place

or purpose of intended use, or for whose benefit the

same was appropriated. (6) The record shows that

the defendant has changed and extended some of its

ditches beyond the intake of plaintift's' ditch, since the

completion of the latter (Record, pp. 23, 24) (Affidavit

of A. Mattson). Assuming that both parties were ap-

propriators of water on July 2, 1902, the date of the

completion and use of plaintiffs' ditch (Record, p. 22),

(Affidavit of A. Mattson), the defendant could not sub-

sequently make changes and extensions to the injury of

the rights then vested in plaintiffs as appropriators.

(7) The plaintiffs' appropriation having been made
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on land belonging to the defendant, with its knowledge

and assent, and at large expense, the defendant should

not be permitted to revoke the implied license, nor be

permitted to defeat the rights acquired thereunder, by

any subsequent diversion of the water diminishing the

flow in plaintiffs' ditch.

3. As to defendant's claim that it diverts no water

used or needed by plaintifi's in the exercise of their ri-

parian rights, we reply: (i) that, except as defendant

uses the water in the exercise of its riparian rights, it

does not lie in its mouth to say what amount of water

plaintiffs need, or are entitled to; nor does the use, dis-

user or non-user of the water by plaintiffs affect their

rights as riparian proprietors, though it might affect

the amount of damages recoverable. (2) The defend-

ant has no right, in any capacity, as against plaintiffs'

riparian rights, to divert the water beyond the plaintiffs'

claim. (3) That as to any diversion of water beyond

their claim, plaintiff's are entitled to all the water, and

should have injunction to prevent the continuing in-

jury, and to prevent such diversion from ripening into

a right.

4. We submit that the rights of the plaintiffs do not

depend upon the weather, or whether the season be wet

or dry. If the defendant diverts water to plaintiffs' in-

jury, and to which it is not entitled, the dryness of the

season would only seem to add to the plaintiffs' necessi-

ties. Nor is the equitable jurisdiction of the Court de-
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pendent upon the conditions of the weathei" or the sea-

sons. The trial Court seems to have thought that the

past injury was the only legitimate subject of inquiry,

because plaintiflfs had not "with any degree of certainty"

prognosticated the weather and shown when, and how

often, the injury would recur. It is the means em-

ployed, the ability, and claim of right, once exercised by

defendant, and the probability that the defendant will

continue to employ such means and claim such right, in

violation of the rights of plaintiffs and to the injury of

the latter, that constitutes the real injury, and calls for

the preventive power of the Court. The act of God and

the will of the defendant may combine, but that does not

exonerate the defendant, nor change the cause of action.

5. The necessities of one man's business cannot be

the standard of another's rights.

6. The greater the expenditures made by the de-

fendant, the greater the probability of the continuance

of the injury and the greater the injury and the damages

threatened.

7. The objection that plaintiffs have an adequate

remedy at law is best answered by the fact that the di-

version of the water is in its nature a continuing one,

that the real injury is to a right, that, unless prevented,

the diversion will ripen into an adverse right, and that

the damages are difficult of admeasurement. The rem-

edy at law must be as effectual and practical as the rem-

edy in equity.
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8. To argue that plaintiffs should not prevail, be-

cause it would entail loss upon the defendant, is begging

the question. It is a new form for saying that "might

makes right."

There are some points raised in the opinion of the

trial Court, sua sponte, which we cannot pass unchal-

lenged :

I. The Court say: -'The plaintiffs changed the place

" and manner of appropriating the waters of the

" stream." This finding is due to a misunderstanding

or confusion of the law of riparian rights and the law of

prior appropriation. No "change" was made by plain-

tiffs in their rights. The acquisition of the new^ right

was not an abandonment of the old. The rights were in-

dependent. The exercise of one did not suspend the

other. The Court confounded the question of rights

with the exercise of rights. It thought to transfer one

with the shifting use or exercise of the other. This led

the Court into the error of holding that riparian rights

depend upon the use or non-user of the water, and into

supposing that plaintiffs could not be injured in rights,

which they were not, for the time being, exercising.

The Court's mind seems to have dwelt upon the ques-

tion of damages. If the Court were correct, it would

be necessary for plaintiffs at all times to exercise their

rights in order to maintain them. If the rights were
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alternately exercised, for periods however short, no ac-

tion would lie, (according to the Court's theory), pro-

vided defendant could open and shut its waste-gates

with equal celerity. Water-rights can not be made to

depend upon such a game of see-saw. Following the

proposition to its ultimate conclusions results in a re-

ductio ad absurdum.

The fact that plaintiffs did not complain of the injury

to their riparian rights so long as they had a more bene-

ficial use of the water by means of their ditch, is no rea-

son for holding that they cannot complain of such in-

jury when defendant has also deprived them of the lat-

ter use. Two wrongs do not make a right. Much less

should the Court so hold, when it finds that the so-called

"change" or "election" was unwarranted in law. Such

reasoning is as fallacious as the mathematical proposi-

tion that "once one is two." Speaking of changes, it is

noticeable that the Court took no note of the changes

made by the defendant in their ditches, subsequent to

the completion of the plaintiffs' ditch. This w^ould have

been pertinent and material.

The Court further say: "the plaintiffs' real claim to

" relief must stand upon the right w^hich they as appro-

" priators of water assume to be theirs"; and, again:

" the real injury to the plaintiffs is the loss of time and

money," &c. If this had been an action at law for dam-

ages there might have been some reason for the Court

holding as above. The damages in this case are merely
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incidental. It is the injury to the rights of plaintiffs that

is the gravamen of the action. While the damages, to

date, have principally resulted from the diversion of

the waters from plaintiffs' ditch, the same diversion is

an injury to plaintiffs in their dual rights.

The Court further say: "the scarcity of water in

" plaintiffs' ditch in July was not a continuing condi-

tion." Again: "no continuing injury has with any cer-

" tainty been shown to be threatened to the plaintiffs in

" any relation." This opinion was based upon the

drought theory; and upon the Court's finding that

plaintiffs were not injured in their riparian rights, be-

cause they were not at the time exercising same; and

upon the further finding that plaintiffs were not injured

in their rights as appropriators, because such rights were

subordinate to those of defendant. We have already

pointed out that the drought would rather emphasize

the importance to plaintiffs that the creek should carry

a full stream ; that, if defendant's claim to the water be

valid, it may be exercised at any time, and, if not valid,

that the drought could not make it so, nor change the

cause of action. As to the injury to plaintiffs' riparian

rights we have tried to show that these do not depend

upon user or non-user, and are only subject to other ri-

parian rights, which, however, are not exercised by the

defendant in the diversion of the water in question; that

under the circumstances the question is not how much

water each is entitled to, but whether defendant can di-
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vert any of the water. As to plaintiffs' rights as appro-

priators, the Court must determine from the facts: (i)

whether their appropriation, actual diversion for a

beneficial use, was prior to that of the defendant; or (2)

whether the injirry to such appropriation was caused by

the subsequent changes and extensions of defendant's

ditches; or, (3) whether the defendant, under the cir-

cumstances, is estopped from revoking the implied

license under which the plaintiffs made their appropria-

tion and diversion. As to the injury being a ''continu-

ing'^ one, we can only say: res ipsa loquitur. It should

be sufficient to observe that the defense insists upon the

right to continue the diversion, and that defendant's

ditches are not of a character that would indicate a tem-

porary diversion, or a smaller diversion than the ca-

pacity of its ditches, which, upon defendant's own

showing, exceeds the volume of water in Ophir Creek.

(Record, pp. 45, 46.) "The Court looks at the nature

of the acts."

See: '

Miller & Lux vs. Rickey, 127 Fed., 573.

Anderson Land, &c., Co. vs. McConnell, 133

Fed, 581,584.

Plaintiffs do not believe in any "dog in the manger"

policy. For two years, and while their appropriation

and use of water by ditch was unmolested, they did not

complain of injury to their riparian rights , although de-
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fendant's appropriations and diversions were, as to

same, wholly unwarranted in law,—because the dam-

ages, under those conditions, were nominal. If they

could rest secure in their appropriation they might still

continue to give the defendant the benefit, which they

can not afiford to give, when deprived of their own ap-

propriation, which is exceedingly small, when com-

pared to that of the defendant. By^the action of the de-

fendant, and not from choice, the plaintiffs have been

forced to maintain their rights, in an effort to compel

the defendant to "be good."

It would be passing strange, however facts may be

juggled, if defendant under any system of water-rights,

should be enabled, after the location of placer mining

claims along the whole length of the creek, by numerous

persons, to control all the waters of the creek. The mere

effort to do so savors of suspicion. If the motive of the

defendant could be surmised, it would probably lie in

an effort not only to secure all the water of the creek, but

also, by a method known to large and powerful corpora-

tions, of freezing out the small-fry, and thus control all

the placer diggings as well as the water.

We think the Court should find no difficulty in grant-

ing the injunction prayed for.

Respectfully submitted,
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CHAS. E. NAYLOR,

Attorney^ for Appellants.
























